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AVOID THE POTENTIAL PITFALLS
IN LEASING OFFICE SPACE

Bring market knowledge and expertise to your side of the bargaining table. When considering

new office space or negotiating your lease renewal, call Bill Beck of Tenant Realty Advisors

at (208) 333-7050.

TIRA
Tenant Realty Advisors is the only commercial real estate firm in the greater Boise area

Tenant Realty AdVlSOI’S who works exclusively for tenants, and does not represent landlords or property owners.

William R. Beck SIOR, principal ~ 208.333.7050  websire: www.tenrealad.com  £mail: beck@tenrealad.com
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HEPWORTH, JANIS & BRODY, CHTD.

COMMITTED TO EXCELLENCE IN THE PRACTICE OF LAW IN IDAHO SINCE 1952

We Appreciate Your Referrals

FEE SPLIT ARRANGEMENTS

Top: John Kluksdal, Ben Cluff, John Janis, Charlie Hepworth
Bottom: Robyn Brody, John Hepworth, Joel Beck

Offices in Boise, Twin Falls and Pocatello
www.hepworthlaw.com

TOLL FREE: 877.343.7510
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should, as the Board of Commissioners has recom-
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should take the historic practice of sharing exculpatory
evidence.

35 Nipper’s Tech Tips
Stephen M. Nipper
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IDAHO LAW REVIEW SYMPOSIUM 2010
ENERGY INDEPENDENCE:

CHALLENGES FACING THE WEST IN ADOPTING
ALTERNATIVE AND RENEWABLE ENERGY RESOURCES

APRIL 9, 2010
BOISE CITY HALL | CITY COUNCIL CHAMBERS
150 N. CAPITOL BOULEVARD | BOISE, IDAHO

The Idaho Law Review Symposium 2010 will bring together an
interdisciplinary panel of legal, scientific, and business experts
to discuss issues related to the sustainable development of
alternative and renewable energy sources in the West. Topics
will include: (1) the impacts that energy regulation and
environmental laws have on the development of alternative
energy sources, (2) the challenges faced in the transmission

I and transportation of renewable energy, and (3) how new
E“ E B Gv “ n E P E “ n E “ c E energy sources can be used to create sustainable communities.
I nn" 0 lnw n E“I Ew For more information about this event, including registration

information, CLE credits, and sponsorship opportunities please
s v M P 0 s I I' M 2 010 visit: www.lawreview.uidaho.edu/advisory.html

Copytight© 2009 The Idaho
State Bar. The editorial contents
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Healthcare costs are a
growing concern.

Does your firm have the
benefit plan you need?

The Plan is not insurance and does not participate in the state guaranty association.

ALPS, in partnership with the
Idaho State Bar, has a solution.

As a member of the Idaho State Bar you are
entitled to apply for participation in a self-funded
group health plan tailored to meet the specific
needs of lawyers and law firm employees.
Members will benefit from:

* Quality Coverage

e Competitive Rates

e Superior Customer Service

¢ A Voice in Plan Design and Management

¢ Long-Term Stabilization of Health Benefit Costs

S AL PS

Health Solutions

for Idaho Lawyers
www.ldahoLawyerBenefit.com

For more information call: 1 (800) FOR-ALPS

Fraud Investigations | Fraud Detection | Fraud Hotline | Background Checks | Litigation Support

/>>>\
EideBailly.
—_

FORENSIC ACCOUNTING
& INVESTIGATIVE SERVICES

208.424.3510 |
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40% of Eide Bailly’s forensic accounting
work involves fraud investigations.

www.eidebailly.com
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Attend CLE that keeps you on the cutting edge

Live Seminars

Throughout the year, live seminars on a variety of legal topics

are sponsored by the Idaho State Bar practice sections and by the
Continuing Legal Education program of the Idaho Law Foundation.
The seminars range from one hour to multi-day events. Upcoming
seminar information and registration forms are posted on the ISB
website at: isb.idaho.gov.

Webcast Seminars

Many of our one to three hour seminars are also available to view
as a live webcast. Pre-registration is required. These seminars
can be viewed from your computer and the option to email in your
questions during the program is available. Watch the ISB website
and other announcements for upcoming webcast seminars.

On-line On-demand Seminars

Pre-recorded seminars are available on-demand through our on-line
CLE program. You can view these seminars at your convenience.
To check out the catalog or sign up for a program go to http://www.

legalspan.com/isb/catalog.asp. /\

ISB

Recorded Program Rentals
Pre-recorded seminars are also available
for rent in DVD, VCR and audio

CD formats. To visit a listing of the
programs available for rent, go to isb.

rrmemeerww—

idaho.gov.

IDAHO STATE BAR

Idaho Law Foundation
Winter 2010 CLE Schedule

January 11

Lunch and a Movie

12:00 - 1:00 p.m. (MST)
Law Center, Boise
Sponsored by the Idaho Law
Foundation

1 Ethics Credit

January 25

Lunch and a Movie-Filing for
Divorce or Custody

11:30 a.m. - 1:00 p.m. (MST)
Law Center, Boise

Sponsored by the Idaho Law
Foundation

1.5 CLE Credits

January 29

The Complete Legal Negotiator
8:30 a.m. - 4:15 p.m. (MST)
The Grove Hotel, Boise
Sponsored by the Idaho Law
Foundation

6 CLE Credits

February 1

Lunch and a Movie

11:30 a.m. - 1:00 p.m. (MST)
Law Center, Boise

Sponsored by the Idaho Law
Foundation

1.5 CLE Credits

*RAC—These programs

are approved for Reciprocal
Admission Credit pursuant to
Idaho Bar Commissions Rule
204A(e).
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The Pacific Northwest welcomes the following tax
experts to the Tenth Annual Oregon Tax Institute

Benefits with Mary “Handy” Hevener, Morgan Lewis & Bockius LLP
Federal income tax update with Professor Marty McMahon, University of
Florida

Tax controversies with Marc Sellers, Schwabe Williamson & Wyatt PC
TICs and real estate workouts with Kevin Thomason, Thompson &
Knight LLP

Real estate and partnerships with Andrea Macintosh Whiteway,
McDermott Will & Emery

4 State and local tax with Prentiss Willson, Ernst & Young LLP

+ +e

Cosponsored by the Oregon State Bar Taxation Section
Thursday, June 3 & Friday, June 4, 2010

13 General CLE credits (pending)

Multnomah Athletic Club, Portland, Oregon
Registration opens March 1, 2010

Early registration (by 5/21/10): $425
Regular registration (after 5/21/10): $445

Questions? Contact the OSB CLE Service Center at
(503) 431-6413 or toll-free in Oregon (800) 452-8260, ext. 413.

Oregon JeR=
Seminars
Powering Your

Professional
Development

When will you find out How Good your
malpractice insurance really is?

Not all malpractice plans are created equal.

Our team of lawyers professional liability specialists will work to
provide a comprehensive policy at a competitive price with Liberty
Insurance Underwriters, Inc., a member company of Liberty Mutual
Group. Liberty is rated A (Excellent), Financial Size Category XV
($2 billion or greater) by A.M. Best Company.

Find out How Good ours is.
Call or visit our Web site

for a quote or for more information on this quality coverage.

1-800-574-7444

Denise Forsman
Client Executive - Professional Liability
Marsh Consumer, a service of Seabury & Smith, Inc.
15 West South Temple, Ste. 700 | Salt Lake City, UT 84101
www.proliability.com/lawyer

Administered by: CA Ins. Lic. #0633005
MARSH AR Ins. Lic. #245544
MARSH MERCER KROLL 46939, 46940, 46941,

MMC GUy CARPENTER ~ OLIVER WYMAN 46944, 46945, 46946,

d/b/a in CA Seabury & Smith Insurance Program Management 46947, 46948,
©Seabury & Smith, Inc. 2010 46949
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et PRESIDENT’S MESSAGE

It is almost Christmas as I write this
(meaning, among other things, that [ have
pushed my deadline to its limit), and it
will be 2010 as you are reading it. The
Millennium seems like only yesterday,
but that’s another story. So, in the spirit
of the season and looking ahead to the
New Year, I am going to reflect on how
two great lawyers and wonderful hu-
man beings were described at memorial
services in Atlanta, Georgia, and Boise,
Idaho, during 2009.

In Boise, I am talking of course about
Allyn Dingel, about whom much has
been written in
these pages and
who could well
be the subject of
a story being told
about him at this
very  moment.
His obituary,
published in the
Idaho Statesman

on April 30,2009, LB

. Newal Squyres

makes good read-
ing and provides
a thoughtful, and
humbling, reminder of Allyn’s contribu-
tion to the law and the lives of so many
people, lawyers and non-lawyers alike.
If you were around Allyn for very long,
or even a few minutes for that matter,
you would likely learn he was a proud
and devoted Episcopalian. But his fam-
ily, knowing that the beautiful chapel at
St. Mark’s Cathedral would not accom-
modate the crowd that would gather, held
his service at the larger Cathedral of the
Rockies.

The church was packed to overflow-
ing with dignitaries—the Governor, for-
mer governors, current and former state
legislators (from both sides of the aisle),
and other state and local elected officials.
Current and former Supreme Court jus-
tices, federal and state court judges, court
personnel and, of course, lawyers of all
ages from public and private practice
from all corners of the state, made up
part of the crowd. But there were many
more “regular” people from all walks of
life whose lives Allyn touched. I sat next
to a woman who came up from Califor-
nia because of her friendship with Allyn
and his wife Fran.

What’s the point? Allyn Dingel was
admired and respected, well liked and,
He was

yes, loved by all these people.
a trial lawyer. He
was a powerful and
influential man. Al-
lyn’s great friend
John Magel, from
their childhood days
in Twin Falls to their
many years as law
partners, chose these
words, after telling
some fine Dingel
stories, to describe
Allyn—“He was a kind man.”

Those exact words were used by his
old friend, fellow trial lawyer and partner
Frank Jones, to describe Georgia lawyer
Griffin B. Bell at his memorial service
in Atlanta on January 9, 2009. Judge
Bell, as he was known to all from his 15
years on the bench of the U.S. Court of
Appeals for the Fifth Circuit—having
been appointed by President Kennedy
after managing his successful presiden-
tial campaign in Georgia—until he re-
turned to private practice in early 1976,
served as Attorney General of the United
States, managing partner of one of the
country’s premier law firms, and Presi-
dent George H.W. Bush’s private attor-
ney during the Iran-Contra investigation,
just to cite a few of the many things he

M. Allyn Dingel

did in 55 years of practice. Like Allyn
Judge Bell rose from :
a humble beginning
in a small town to
become a powerful
and influential man.
Every corner of the
huge Second-Ponce
de Leon Baptist
Church was filled
with lawyers and  jo0oapie Griffin B,
judges, former U.S. Bell
Senators and Repre-
sentatives, a former U.N. Representative
(Andrew Young), and included the Attor-
ney General and former President Carter.
And there were many everyday folks in
the diverse crowd. Judge Bell’s life and
career likewise make interesting reading
as a Google search will reveal.

By virtually any measure by which a
person could be judged, Allyn Dingel and

Griffin Bell achieved a level of extraordi-
nary success. They were skillful lawyers,
representing their clients with vigor, zeal
and persuasive advocacy. They had to be
tough and aggressive; they were required
to hold the line and be firm to advance
the interests of their clients or achieve
the goals of various public service activi-
ties in which they engaged. Judge Bell
turned a Washington press corps that was
skeptical (and even critical) of his ap-
pointment to strong supporters by simply
being open and candid. And there was
never much doubt about Allyn’s views
on whatever topic he was addressing.

Definitions of “kindness” include
compassion, generosity, a helping act,
and service. Each of these is an attri-
bute to which good lawyers should as-
pire. Synonyms that seem particularly
appropriate to what we do are courtesy,
humanity, indulgence, patience, thought-
fulness, tolerance and understanding.
Each of these qualities are associated
with professionalism, and the common
watchword today, civility. But until I
heard Judge Bell and Allyn described as
kind men, I had not really thought about
that characteristic as summing up the es-
sence of professionalism and civility. So
as we move into the New Year (and begin
again the process of working to make a
living in the service of our clients and the
public) perhaps we can all endeavor to
keep in mind how Allyn Dingel and Grif-
fin Bell were described at the end of their
distinguished careers.

Since this is my last article and marks
the end of my term as President (although
I have six months left on the Commis-
sion), I want to close by expressing my
appreciation for the incredibly dedicated
staff of the Bar, each and every one of
whom serve us all better than we deserve.
And thank you for the opportunity to be
a Bar Commissioner. As Fred Hoopes
often said to me, it is a most rewarding
experience.

About the Author

B. Newal Squyres is a senior litigation
partner of Holland & Hart LLP. He is
serving a sixth-month term as President of
the Idaho State Bar Board of Commissioners.
He represents the Fourth District. Newal
received his undergraduate and law degrees
from Texas Tech University.
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REGISTER EARLY AND SAVE
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CONFERENCE AND EXPO  MARCH 25-27, 2010
Practical Technologies for Transforming Your Practice

Got
questions?

Get
answers!

Early Bird Ends February 19!

Conference: March 25-27, 2010
Expo: March 25-26, 2010
Hilton Chicago, Chicago, IL

www.techshow.com

PRESENTED BY THE

Use the Event Promoter Discount Code, EP1023 | to save $150 on registration!

Gourt Reportmg,

Covuified

.-’L L:'.fiu' RL her
CSR.RPR

776 East Riverside Drive . Suite 200
Eagle, Idaho 83616
(208) 484-6309 . (208) 286-7426 (fax)
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I'he spoken word perishes, the written word remains,

CWi

College of Western Idaho
The College of Western Idaho

Is taking responses to their
Request For Proposal
For Legal Services.

Deadline for submission to this
RFP is January 29, 2010 5:00 p.m.

For more information please go to our website
at www.cwidaho.cc and click on the link
“Audits and RFP”

Have a job opening?
Looking fr a job?

The Idaho State Bar
has job posting s

on its web site.
Posting is free and easy.
Visit isb.idaho.gov.

=7
ey
@)
c
=0

——
IDAHO STATE BAR
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S. CRISS JAMES
(Notice of Disqualification from
the Practice of Law)

Notice is hereby given that effective
November 3, 2009, Soda Springs attor-
ney, S. Criss James voluntarily disquali-
fied himself from the practice of law un-
til further notice. A Professional Conduct
Board Recommendation that includes

a recommended suspension is pending
before the Idaho Supreme Court and the
time Mr. James spends while disquali-
fied will be credited toward any eventual
sanction he may receive in that case.

Inquiries about this matter may be di-
rected to: Bar Counsel, Idaho State Bar,
P.O. Box 895, Boise, Idaho 83701, (208)
334-4500.

Amendment to Criminal
Rule 35

A new subsection has been added to
Rule 35 providing that motions to correct
the computation of credit for time served
prior to sentencing may be made at any
time. The amendment is effective imme-
diately. The order can be found at http://
www.isc.idaho.gov/rulesamd.htm.

LETTER TO THE EDITOR

Justice Expedited — Not

Justice Delayed

In 1993, after having been cajoled
for six years, the Idaho Supreme Court
promulgated Idaho Court Administra-
tive Rule 4, thus implementing Article V,
§12, of the Idaho Constitution-adopted in
1889.

In April 15, 2009, the opposing law-
yers in a strenuously-contested child cus-
tody case, elected (and agreed) to save
time, money, and stress, for their clients,
by using ICAR 4, in tandem with IRCP
16(p).

In compliance with the provisions of
IRCP 4, the attorneys agreed upon a third
attorney, experienced in family law, and
obtained her agreement to serve as judge
pro tempore. To make it official, the Ad-
ministrative District Judge signed an or-
der appointing her.

The judge borrowed a robe, the attor-
neys commandeered a courtroom, and the

Clerk was enlisted to handle the record-
ing of the proceedings and take notes.

Going one step further, opposing
counsel consented to the Informal Cus-
tody Trial procedure, as authorized in
IRCP 16(p).

Pursuant to the latter rule, the judge
questioned each of the parties (the attor-
neys not being allowed to do so). Also as
provided by the rule, the judge allowed
the parties to submit documents in sup-
port of their respective positions.

In less than a week following the tri-
al, the judge sent written findings of fact
and conclusions of law, and a final child
custody and support order.

Expediting matters in this fashion re-
sulted in a trial and a decision, in fewer
than three weeks from the day on which
the temporary judge agreed to serve.

The parties were pleased, as they
were spared the stress, time, and cost of
formal proceedings — which could have
taken many months.

The sitting Magistrate had one more
matter quickly removed from his calen-
dar.

The attorneys avoided the filing and
arguing of the myriad motions usually
associated with a custody case, and did
not have to spend days in court, examin-
ing and cross-examining numerous wit-
nesses.

Everyone was a winner!

The Supreme Court has not previous-
ly tracked the use of ICAR 4, or IRCP
16(p), but a poll of the Administrative
District Judges, in the seven districts, dis-
closed that the former has been utilized
only a few times, in the Fifth and Sev-
enth Districts, and IRCP 16(p) has been
used in just a few cases in the Second (2),
Third (1), and Fifth (2) Districts.

Widespread and routine use of these
two rules would be of immense benefit
to the bar, the courts, litigants, and the
general public.

— Reginald R. Reeves
Idaho Falls

MARTELLE LAW OFFICE, P.A.

Accepting referrals
for arbitration and mediation services Is pleased to announce that they have moved to
873 East State Street
Eagle, Idaho 83616 in the

Kittyhawk Plaza

\\\{\\I

GEORGE D. CAREY

P.O. Box 171391
Boise, Idaho 83717
Telephone: (208) 866-0186
Email: gdcgdc@yahoo.com
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2009 REesoLuTiON RESuLTs

Diane K. Minnich

The 2009 resolution meetings held in
each of the judicial districts were attend-
ed by over 300 Bar members. The meet-
ings included information about each of
the resolutions and the presentation of the
Professionalism, Pro Bono, and Retiring
Judges awards. .

Four resolu-
tions were pre-
sented to the
membership this
year, all four
resolutions were
approved by the
membership.
The resolutions
glllht;e Isdlj‘i’;glgf Diane K. Minnich
preme Court for &=
its consideration.
Attorney license fees are established by
statute and Idaho Bar Commission Rule
so the proposed changes to IBCR Sec-
tion III will be submitted to the legisla-

ture and to the Idaho Supreme Court for
consideration.

The explanation of the resolutions
and the voting and attendance results fol-
low:

09-1 Amendment to Idaho Rules of
Professional Conduct 1.0 and 1.10: Re-
quests that members of the Idaho State
Bar recommend to the Idaho Supreme
Court that Idaho Rules of Professional
Conduct 1.0 and 1.10 and the comments
there to be amended consistent with the
amendments to ABA Model Rules of Pro-
fessional Conduct adopted by the House
of Delegates in February 2009. In favor
- 692. Against - 52.

09-2 Amendment to Idaho Rule of Pro-
fessional Conduct 3.8: Requests that
members of the Idaho State Bar recom-
mend to the Idaho Supreme Court that
Idaho Rule of Professional Conduct 3.8
be amended consistent with the amend-
ments to ABA Model Rules of Profes-
sional Conduct adopted by the House of

Delegates in February 2008. In favor -
683. Against - 63.

09-3 Increase in License Fees: Requests
that Section IlI of the Idaho Bar Commis-

sion Rules and Idaho Code Section 3-409
be amended to provide for an increase of
the annual license fees. The proposed
increase in the annual license fees to be
phased in over a two (2) year period,

with one half of the increase in 2011 and
one half of the increase in 2012. In favor
- 487. Against - 271.

09-4 Amendment to Section II “Ad-
missions” of the Idaho Bar Commis-
sion Rules: Requests that the members
of the Idaho State Bar recommend to
the Idaho Supreme Court that Section I1
“Admissions” of the Idaho Bar Commis-
sion Rules be amended consistent with
the proposed Amendments to Section II
of the Rules proposed by the Admission
Rules Review Committee. In favor - 632.
Against - 105.

2009 Resolutions — Meeting Attendance and Vote Tally
District | 1st 2nd 3rd 4th 5th 6th 7th OSA* Totals Percentage
Members eligible to vote 425 205 223 | 1,888 | 300 201 368 861 4,471
% of total membership 10% 5% 5% 42% 7% 1% 8% 19% 100%
Members voting 88 46 59 327 58 72 74 43 767
% of members voting 21% | 22% | 26% 17% 19% | 36% | 20% 5% 17%
Number in attendance 47 16 36 89 23 46 50 0 307
% in attendance 11% 8% 16% 5% 8% 23% | 14% 0% 7%
09-1 IRPC 1.0 and 1.10 For | 82 37 51 288 55 70 72 37 692 93%
Against 5 7 7 26 1 1 2 3 52 7%
Total | 87 44 58 314 56 71 74 40 744
09-2 IRPC 3.8 For | 79 40 51 287 56 63 71 36 683 92%
Against 9 4 7 27 0 9 3 4 63 8%
Total | 88 44 58 314 56 72 74 40 746
09-3 Increase in License Fees For | 49 28 34 199 40 57 55 25 487 64%
Against | 38 18 21 125 18 14 19 18 271 36%
Total | 87 46 55 324 58 71 74 43 758
09-4 Admissions Section Il For| 70 37 45 266 52 67 64 31 632 86%
Against 18 6 12 44 4 3 10 8 105 14%
Total | 88 43 57 310 56 70 74 39 737
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2009 District Bar Resolution Meetings

hoto courtesy of Ssan P. R
Susan P. Roy was recognized for
receiving a Professionalism
Award at the 5th District Resolution
Meeting in Twin Falls.

Photo courtesy of Flammia & Solomon, PC
Sue S. Flammia was honored
for receiving a Professionalism
Award at the 1st District Resolution
Meeting in Coeur d’Alene.

Photo courtesy of Clements, Brown & McNichols, PA
Eric K. Peterson was acknowledged for receiving
a Professionalism Award at the 2nd District
Resolution Meeting in Lewiston.

\

Photo by Kyme Graziano / Idao State Bar

S @ {
Photo by Carol Craighill / Idaho State Bar

Honorable Kathryn A. Sticklen Photo by Carol Craighill / 1daho State Bar David E. Kerrick shares a laugh
speaks to crowd during the 4th Chad Campos addresses the crowd upon receiving with the audience at the 3?’d
Dis_trict Resolution Meeting in I'I\lllls Pro Bor;g ﬁwaFrd”at the 7th District Resolution District Resolution Meeting after
Boise. eeting in Idaho Falls. receiving his Professionalism

Award in Caldwell.

Photo by Carol Craihill / Idaho State Bar ] Photo by Carol Craighill / Idaho State Bar
Monte Gray speaks to the crowd Honorable Wayne Fuller speaks
at the 6th District Resolution to the crowd after receiving his
Meeting after receiving his Pro Trudy Hanson Fouser speaks to the audience at Pro Bono Award at the 3rd District
Bono Award in Pocatello. the 4th District Resolution Meeting after receiving Resolution Meeting in Caldwell.

her Professionalism Award in Boise.
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Experience Matters

Dykas, Shaver
& Nipper
Protecting

Intellectual Property
Since 1975
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WELcoME FROM THE PROFESSIONALISM AND ETHICS SECTION

James K. Dickinson
Ada County Prosecutor’s Office

The Professionalism & Ethics section
of the Idaho State Bar is proud to sponsor
this issue of The Advocate. As our name
implies, the Professionalism & Ethics
Section was not formed with a focus to-
wards any practice specialty, but rather
to advance the conduct of all members
of the Bar.

Given that charge, we would like to
extend an invita-
tion to everyone
to join our Sec-
tion! We meet
the first Tuesday
of each month at
the Idaho State
Bar building in
Boise. Lunch is
provided to at-
tendees. Mem-
bers who are not
able to meet with
us can join by
telephone. Our meetings often include a
30-minute Ethics CLE program.

The Professionalism & Ethics Sec-
tion is active. We published A Law-
yer’s Guide to Idaho Attorneys as well
as Standards for Civility in Professional
Conduct Guidelines. Each can be found
on the Bar’s website. The Section has
sponsored a number of CLE programs,
the most recent was presented by Brad
Andrews, Idaho State Bar Counsel, last
December.

Our majorundertaking is a partnership
with the Idaho State Bar and the Univer-

James K. Dickinson

Groups, consisting of two justices, judges and/or
practitioners interact with small groups of first-year
students to discuss professionalism and ethics.

sity of Idaho School of Law. Each year
members of the Idaho Supreme Court,
the state and federal courts of appeal, the
federal bench, state bench, and practitio-
ners from all regions of the state travel to
Moscow to assist with the first-year law
students’ orientation. Groups, consisting
of two justices, judges and/or practitio-
ners interact with small groups of first-
year students to discuss professionalism
and ethics, laying an early foundation
for the ethical and professional practice
of law. The Professionalism & Ethics
Section contributes to the transportation
and hotel costs for judges and practitio-
ner traveling from around the state. We
utilize our Section dues and rely heavily
on the generosity of other Bar Sections
and the Fourth District Bar Association
to defray the costs of this program.

The Professionalism & Ethics Sec-
tion hopes you find this issue interesting
and helpful. We have included an article
about the ethical considerations involved
with guardian ad litem and conserva-
tors authored by Boise Attorney Bob
Aldridge. University of Idaho law pro-
fessor Lee Dillion writes about the cur-
rent status of the law school’s first-year

orientation program. Frequent contribu-
tor Mark Fucile explores the proposed
“screening” amendment to IRPC 1.10.
Jonathan Medema, Larry Hunter and I
share thoughts about a recent ruling from
ABA regarding a prosecutor’s IRPC 3.8
obligations.

Lastly, please feel free to contact any
of our officers, Ammon Hanson, Gene
Petty or me with any thoughts about how
our Section can better serve you. Please
remember you are always invited to join
our monthly meetings.

About the Author

James K. Dickinson is the chair of
the Professionalism and Ethics Section of
the Bar. He is a Senior Deputy Prosecu-
tor in the Ada County Prosecuting Attor-
neys Office. He is a graduate of the Uni-
versity of Idaho and its College of Law.
He is a frequent lecturer for the Idaho
Prosecuting Attorneys Association, has
served as a faculty member for the Na-
tional Advocacy Center and was one of
the authors of Doing Justice: A Prosecu-
tor's Guide to Ethics and Civil Liability.
He is a recipient of a 2009 Outstanding
Service Award from the Idaho State Bar.
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PrAcTicAL ETHICS AND PROFESSIONALISM OF THE GUARDIAN AD LITEM

Robert L. Aldridge
Robert L. Aldridge, Chtd.

This article reviews the practical re-
quirements to be an ethical and profes-
sional guardian ad litem in a conservator-
ship or guardianship case.

In June of 2006, I wrote an Advocate
article about the ethical obligations of
the attorney as
guardian ad litem
in a conservator-
ship/guardianship
case, primarily
focusing on the
Idaho Probate
Code and the
Rules of Profes-
sional Conduct.
In this article, I
will focus on the
practical aspects
of ethics as they
apply to the guardian ad litem (referred
to as the “GAL” hereafter). For conve-
nience, [ will call the subject of the case
the “ward”.

Robert L. Aldridge

Statutory background
The statutory background to acting as
a GAL, for the purposes of this article:

15-5-414. Compensation and
expenses

If not otherwise compensated for ser-
vices rendered, any visitor, lawyer, phy-
sician, conservator or special conserva-
tor appointed in a protective proceeding
is entitled to reasonable compensation
from the estate.

15-5-434. Guardian ad litem —
duties

Subject to the direction of the court,
the guardian ad litem shall have the fol-
lowing duties, which shall continue until
the resignation of the guardian ad litem
or until the court removes the guardian
ad litem or no longer has jurisdiction,
whichever occurs first:

(1) To conduct an independent factual
investigation of the circumstances of the
protected person including, without limi-
tation, the circumstances described in the
petition;

(2) To file with the court a written re-
port stating the results of the investigation,
the guardian ad litem’s recommendations,
and such other information as the court
may require. The guardian ad litem’s writ-
ten report shall be delivered to the court,
with copies to all parties to the case, at
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There is often a perception by the petitioner that, since the
GAL is appointed by the Court, the GAL will either be paid
by the Court or is furnished without charge as part of the
Court system.

least five (5) days before the date set for
the adjudicatory hearing;

(3) To act as an advocate for the pro-
tected person for whom appointed at each
stage of the proceedings under this chap-
ter and to be charged with the general
representation of the protected person.
To that end, the guardian ad litem shall
participate fully in the proceedings to the
degree necessary to adequately represent
the protected person, and shall be entitled
to confer with the protected person and
the protected person’s immediate family
including, but not limited to, spouse, par-
ents, siblings, children and next of kin;

(4) To facilitate and negotiate to en-
sure that the court, the department of
health and welfare, if applicable, and the
protected person’s attorney, if any, each
fulfill their obligations to the protected
person in a timely fashion;

(5) To monitor the circumstances of a
protected person, if the protected person
is found to be within the purview of this
chapter, to assure compliance with the law,
and to assure that the terms of the court’s
orders are being fulfilled and remain in the
best interest of the protected person;

(6) To meet any parent or other per-
son having legal or physical custody of the
protected person, record the concerns of
the parent, and report them to the court or,
if no such meeting occurs, file an affidavit
stating why no meeting occurred;

(7) To maintain all information re-
garding the case confidential and to not
disclose such information except to the
court or to other parties to the case;

(8) To determine whether existing
powers, trusts, and other measures may
adequately give the protected person the
legal protection otherwise provided by
a conservator, or whether such powers,
trusts or other measures could be reason-
ably created and, if so, to recommend that
either no conservatorship be granted or
that only a suitably limited conservator-
ship be granted; and

(9) To exercise such other and further
duties as may be expressly imposed by
court order.

15-5-435. Guardian ad litem —
rights and powers.

(1) The guardian ad litem has the
rights and powers set forth in this sec-
tion, which shall continue until the res-
ignation of the guardian ad litem or until
the court removes the guardian ad litem
or no longer has jurisdiction, whichever
occurs first.

(2) The guardian ad litem shall have
the right and power to file pleadings, mo-
tions, memoranda and briefs on behalf of
the protected person, and to have all of
the rights of the protected person, wheth-
er conferred by statute, rule of court, or
otherwise.

(3) All parties to any proceeding
under this chapter shall promptly notify
the guardian ad litem, and the conserva-
tor’s attorney, if any, of all hearings, staff
hearings or meetings, investigations, de-
positions, and significant changes of cir-
cumstances of the protected person.

(4) Except to the extent prohibited or
regulated by federal law, upon presenta-
tion of a copy of the order appointing the
guardian ad litem, any person or agency
including, without limitation, any hospi-
tal, school organization, department of
health and welfare, doctor, nurse or other
health care provider, psychologist, psy-
chiatrist, police department, or mental
health clinic, shall permit the guardian
ad litem to inspect and copy pertinent
records relating to the protected person
necessary for the proceeding for which
the guardian ad litem has been appoint-
ed.

Conflicts between the GAL and
the parties

The biggest complaint I hear in cases
involving a GAL is the fees and expens-
es charged by the GAL. Some of these
complaints result from a lack of com-



munication to the petitioning party at the
initiation of the case that the GAL will be
charging for his or her services. There
is often a perception by the petitioner
that, since the GAL is appointed by the
Court, the GAL will either be paid by
the Court or is furnished without charge
as part of the Court system. At least at
present, this is obviously not the case. |
expect the attorney for the petitioner to
educate the petitioner about the fees and
costs involved in the action. However,
whenever I am appointed as the GAL in
a case, | always send a letter to the peti-
tioning party, with the above statutes at-
tached, explaining my role, the actions I
will take, and the charges I will make. I
do not believe that it is ethical for a GAL
to request a retainer for fees and costs,
although it may sometimes be necessary
for the GAL to request that the Court is-
sue one or more orders as to how GAL,
and Court Visitor if applicable, fees and
costs should be paid.

The second reason for complaints
about GAL fees and costs is the amount
charged. Sometimes the case simply
blows up, and the GAL legitimately will
have larger than normal fees and costs.
Also, the GAL has a duty to review the
inventory and accountings by the con-
servator, and the status reports of the
guardian. If these are incorrect, espe-
cially in pro se petitioner cases, the GAL
may involve considerable time in trying
to straighten out the reports. Subject to
the discussion below about monitoring,
these fees are also legitimate. However,
there have been a number of cases | have
reviewed where the GAL fees were in
fact excessive, for a variety of reasons
that will be discussed in this article.

One major change in the landscape
of conservatorships has occurred since
my prior article which may eliminate or
greatly reduce the problem with inaccu-
rate reports and resulting GAL fees. As I
described in detail in the prior article, the
Idaho legislature had created a Pilot Proj-
ect, co-chaired by Judge Lowell Castle-
ton and myself, to, among other duties,
initiate a monitoring system for the State
of Idaho for both conservatorships and
guardianships. The Pilot Project ran
monitoring modules of different types
in six Idaho counties to test for the best
method of monitoring conservatorships.
As of the 2009 legislative session, the
Pilot Project has now become a perma-
nent Supreme Court committee. Fund-
ing is through the increased filing and
reporting fees for conservatorships and
guardianships. Two methods of moni-
toring have now been established for the

As to the ward, the GAL must make clear the difference
between a purely attorney-client relationship and the role
of a GAL.

44 counties in Idaho. One, so far only
in Ada County, continued the Guardian-
ship Monitoring Program of Ada County
for both guardianships and conservator-
ships. The remaining 43 counties, as to
conservatorships, are monitored through
the Supreme Court. Guardianship moni-
toring in those counties is a work in prog-
ress.

The result in Ada County is a change
in how the GAL fits into the monitor-
ing process for the 90-day inventory and
annual reports. The guardian ad litem
should still review any such invento-
ries or reports. If an error or omission
is detected, the guardian ad litem should
notify the Guardianship Monitoring Pro-
gram of Ada County of the name of the
case, the type of report, and the error or
omission, by phone or in writing. The
program will then start a process of let-
ters to the conservator, followed by a sta-
tus conference or show cause hearing if
the conservator does not respond. The
guardian ad litem will be involved, as
and if needed, at whatever stage of the
proceedings the program determines is
appropriate, most probably at the status
conference or show cause stage if that is
actually reached.

In the other counties, a different
method, but with much the same result,
is used, currently for conservator filings.
The deputy clerk for the case will sub-
mit a copy of the reports (and other court
documents) to the Supreme Court. There
is currently one part-time person at the
Supreme Court who reduces these docu-
ments to pdf format. Two CPAs, already
Supreme Court personnel but devoting
part time to monitoring, review these
documents. A report is then sent back to
the court and the court then determines
what action is appropriate, again involv-
ing the GAL as appropriate. If the GAL
has detected an error or omission in the
reports as filed, the GAL should inform
the deputy clerk, not the Supreme Court,
by phone or in writing.

These changes are a major step for-
ward in monitoring and will take a great
deal of pressure off the GAL, since the
GAL will not need to follow up with the

petitioning attorney or appointed conser-
vator on errors or omissions. Addition-
ally, and very importantly, the GAL will
not be incurring billable time on routine
types of mistakes or omissions by the
conservator or guardian, which can often
be cleaned up by the monitoring system
through communication with the filing
person and some education about proper
methods for reporting. From an ethical
viewpoint, the GAL should let the sys-
tem work and avoid unneeded fees and
costs.

My observation is that the most com-
mon reason for overcharges by the GAL
is a misunderstanding of the role of the
GAL. First, the GAL is not a casework-
er. There can be the temptation for the
GAL to inject themselves into the case as
the solver of all problems. However, the
GAL has a limited role, defined largely
in the statutes set forth above, and should
stay within that role unless expanded by
the Court. Getting personally involved
with extraneous issues can be very costly
and can also create great resentment by
others involved in the case, including the
other professionals. Second, the GAL
is not representing anyone in the case
except the ward. The GAL will inter-
act with other interested persons in the
case, including the petitioning party, but
the role of the GAL as representing the
ward must be kept clear. Above all, the
other interested persons cannot regard
the GAL as also “their attorney” or as a
family attorney. In that regard, Rule 4.3.
is important:

Rule 4.3: Dealing with
unrepresented person

In dealing on behalf of a client with a
person who is not represented by counsel,
a lawyer shall not state or imply that the
lawyer is disinterested. When the lawyer
knows or reasonably should know that
the unrepresented person misunderstands
the lawyer’s role in the matter, the lawyer
shall make reasonable efforts to correct
the misunderstanding. The lawyer shall
not give legal advice to an unrepresented
person, other than the advice to secure
counsel, if the lawyer knows or reason-
ably should know that the interests of
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such a person are or could have a reason-
able possibility of being in conflict with
the interests of the client.

As to the ward, the GAL must make
clear the difference between a purely
attorney-client relationship and the role
of a GAL. As a checklist, at minimum
communicate to the ward (if possible),
and to any representatives of that per-
son, including temporary guardians and/
or conservators, and to the other persons
involved in the case, that:

1. the GAL will represent the ward’s
best interests, which may or may be the
same as the ward’s wishes;

2. the GAL will use information
gained in interviews with the ward and
others to further the ward’s best interests,
but that this information may be dis-
closed to the Court, including the wishes
of the ward.

The GAL must also remember that he
or she is not generally a witness, and es-
pecially not an expert witness. The GAL
may make actual factual statements such
as the expressed wishes of the ward, or
perhaps the actions of the ward to the ex-
tent actually observed by the GAL. But
otherwise the function of the GAL is pri-
marily to analyze and recommend based
on the visitor’s report or other credible
evidence or documents and the GAL’s
perception of the best interests standard.

General Observations

GAL status, by its very nature, re-
quires independence from the other par-
ties to the action. This independence
must not only be stated, but also demon-
strated. Guardianships often line up into
competing camps, and the GAL must do
as much as possible to avoid being identi-
fied as on one side or the other. This can
be very difficult, since part of the role of
the GAL is recommend who should be
conservator and/or guardian. You cannot
please everyone. The GAL also is not a
mediator. If mediation might help, the
GAL should recommend it.

...the function of the GAL is primarily to analyze and
recommend based on the visitor’s report or other credible
evidence or documents and the GAL’s perception of the
best interests standard.

Can a GAL ethically “withdraw”?
There are no provisions in the Idaho code
for this, and the duties and powers quot-
ed above for a GAL make it clear that
the GAL is in for the duration of the case
except for unusual circumstances. The
GAL could, by motion, seek to withdraw
at the discretion of the Court. Grounds
might include that the office is no longer
needed — for example if the conservator
is the spouse, in a 50 year marriage, of
the ward, and the sole assets and income
are the home and social security income,
and there are no estate planning issues.
However, in general, the statutes make it
clear that the appointment of a conserva-
tor and/or guardian does not remove the
duties and powers of the GAL, but in-
stead requires those duties and powers to
be actively, diligently, and competently
pursued. In contrast, the petitioning at-
torney can withdraw. However, if there
is no GAL or attorney for the person
(for example, a minor guardianship ei-
ther before the enactment of the GAL/
attorney provisions or in which no GAL
or attorney was appointed), and the peti-
tioning attorney remains in the case, the
petitioning attorney would have a duty to
continue to represent the petitioning cli-
ent, who is often now the guardian and/or
conservator. Failure to monitor whether
inventories and reports are filed therefore
could be a serious breach and possibly
malpractice.

(888) 485-0832
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The statutes requires that the conser-
vator preserve the estate plan of the ward.
The conservator can petition for the cre-
ation of a trust if appropriate. However,
the GAL must be careful to represent the
best interests of the ward, not the rest of
the family, which can lead to some real
confrontations regarding gifts and simi-
lar matters. The GAL should also be
aware of potential Medicaid issues if the
ward is elderly or disabled, and tax con-
sequences. This may require obtaining
independent expert advice.

The bottom line for the practical eth-
ics of acting as a GAL: (1) place the best
interests of the ward as the number one
priority; (2) recognize the proper role of
the GAL; (3) no unnecessary charges.

About the Author

Robert L. Aldridge was admitted to
the Idaho State Bar in 1970. He is the
author of many bills in the Idaho legisla-
ture on the probate code and has lectured
and written extensively in that area. He
has appeared twice before the U.S. Sen-
ate Special Committee on Aging as an
expert on guardianship issues. He was
co-chair of the Pilot Project, established
by the Idaho legislature to create a moni-
toring system for conservatorships and
guardianships in the State of Idaho. He
is a past chair of both the Professional-
ism & Ethics Section and the Taxation,
Probate & Trust Section of the Idaho
State Bar.
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MAKING PRoFEssIONALISM CoME ALIVE FOR LAW STUDENTS

Lee Dillion
University of Idaho

Since 2004, the membership of the
Professionalism and Ethics Section has
grown to over 100 members committed
to Russ’s vision that we, as attorneys,
“should live and breathe professionalism
and ethics.” It is a message and vision
that the Professionalism and Ethics Sec-
tion has taken seriously, as evidenced by
the number and range of professionalism
and ethics programs offered by the Sec-
tion each year.

One of the most important (and fi-
nancially costly)! efforts by the Section
is the yearly program for first-year law
students at the University of Idaho Col-
lege of Law, entitled “Professionalism:
First Step in Law School — Founda-
tion of a Career.”
The goals of the
program are to
emphasize  the
importance of
professionalism
at the very outset
of a legal educa-
tion, to instill in
the students that
the practice of
law remains a
high calling, and
to convey to stu-
dents that they have a responsibility of
service to both their profession and to the
public good.

As Dean Don Burnett recently articu-
lated:

Lee Dillion

Because the development
of professional identity and
purpose is (and perhaps always
should have been) a centerpiece
of American legal education,
it ought to begin on the first,
formative day of law school.
Idaho has been a leader, incor-

| want to lobby on behalf of the Professionalism and Ethics Section for new
members. The mission of this Section is arguably the most important mission
of any Section and yet it has one of the smallest memberships of any Section.
Ne practice family law or real property law or water law or litigation or one of
17 active practice Sections. We have over 4,000 lawyers licensed in Idaho yet
we only have about 60 members of the Professionalism and Ethics Section. |
guess as lawyers we dont practice professionalism and ethics. As lawyers we
shouldn’t practice professionalism and ethics. As lawyers we should live and
breathe professionalism and ethics. Every one of us should be a member of the

Professionalism and Ethics Section.

- 2004 President’s Message by Russell G. Kvanvig

porating professionalism into
its law school orientation since
2003. The “day one” timing is
both functional and symbolic.
It informs students at the out-
set that law school is not just
another form of graduate edu-
cation. Moreover, it gets the
students’ ethical gyroscopes
spinning early, and it validates
the worthy impulses of students
who have been attracted to the
law as a service profession. For
those who may be less altruis-
tically motivated, or who are
simply seeking a flexible career,
the program sends an up-front
message that genuine success
and professionalism are linked
in any context. This message is
strengthened by the symbolism
of being delivered in person,
before doctrinal legal educa-
tion has even begun, by judges
and lawyers whose personal
achievements have been shaped
by professional values.?

A series of break-out sessions are the
heart of the program, where small groups
of six to eight students are paired with
two seasoned judges or lawyers — known

as the mentors — who are selected by the
Bar in consultation with the College.
The primary criterion for selection is a
reputation for high ethical standards. The
mentors guide the discussion and stimu-
late student participation as each group
discusses five scenarios that contain fact
patterns framing ethics and professional-
ism dilemmas.

Since the program first began in
2003, nearly 200 members of the bench
and bar have participated as mentors in
the program. This unselfish participation
has provided over 800 first year law stu-
dents the unique opportunity to confront
ethical and professional dilemmas with
the input and guidance from justices of
the Idaho Supreme Court, judges of the
Idaho Court of Appeals, federal judges,
state trial judges, attorneys engaged in
civil or criminal trial work, administra-
tive law practitioners, and transactional
lawyers from all parts of Idaho, plus a
few from Washington.

These mentors take one to two days
out of their busy schedules to give back
to the profession — evidencing what it
means to live and breathe the path of a
professional. On behalf of the University
of Idaho College of Law and the Profes-
sionalism and Ethics Section of the Idaho
State Bar, thank you.

Professionalism Mentors

2003
Judge Boyle, Boise
Ted Burton, Lewiston
Scott Cleere, Boise
Denny Davis, Coeur d’Alene
Lee Dillion, Boise
Allyn Dingel, Boise
Robin Eckman, Moscow

Nancy Jo Garrett, Boise
Judge Gutierrez, Boise
Tom High, Twin Falls

Bill Hollifleld, Twin Falls
Fred Hoopes, Idaho Falls
Tim Hopkins, Idaho Falls
Ken Howard, Coeur d’Alene
John Judge, Moscow

Judge Lansing, Boise
Emile Loza, Boise
Duff McKee, Boise

Pat Olsson, Boise

Nick Lamanna, Priest River

Mike McNichols, Lewiston
Doug Nash, Cottonwood
Soynalee Nutsch, Moscow

Judge Oths, Boise

Judge Perry, Boise

Eric Peterson, Lewiston
Jerry Smith, Lewiston

Steve Smith, Sandpoint
Judge Stegner, Moscow
Mike Wasko, Nez Perce
Dean Wullenwaber, Lewiston
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2004
Bob Alexander, Twin Falls
Ken Anderson, Lewiston
Judge Boyle, Boise
Ted Burton, Lewiston
Scott Cleere, Boise
Nick Crawford, Boise
Denny Davis, Coeur d’Alene
Lee Dillion, Boise
Allyn Dingel, Boise
Robin Eckmann, Moscow
Richard Fields, Boise
Kent Foster, Idaho Falls
Judge Gutierrez, Boise
Tom High, Twin Falls
Bill Hollifield, Twin Falls
Tim Hopkins, Idaho Falls
Ken Howard, Coeur d’Alene
Larry Hunter, Boise
John Judge, Moscow
Carolyn Justh, Coeur d’Alene
Emile Loza, Boise
Judge Lansing, Boise
Cindy Miller, Moscow
Doug Nash, Cottonwood
Soynalee Nutsch, Moscow
Judge Oths, Boise
Steve Rice, Lewiston
Steve Smith, Sandpoint
Judge Stegner, Moscow
Mike Wasko, Nez Perce
2005
John Bailey, Pocatello
Thomas Banducci, Boise
Judge Boyle, Boise
Justice Burdick, Boise
Judge Carnaroli, Pocatello
Theodore Creason, Lewiston
James Dickinson, Boise
Lee Dillion, Boise
Judge Gutierrez, Boise
Richard Hall, Boise
Matthew Hedberg, Boise
Thomas High, Twin Falls
Larry Hunter, Boise
Justice Jones, Boise
Russell Kvanvig, Twin Falls
Chief Judge Lansing, Boise
William McCann, Lewiston
John McMahon, Boise
Ausey Robnett, Coeur d’Alene
Judge Stegner, Moscow
Trapper Stewart, Moscow

2006
Fafa Alidjani, Boise
Bradley Andrews, Boise
Judge Bail, Boise
Thomas Banducci, Boise
Dave Bieter, Boise
Jan Bennetts, Boise
Valencia Bilyeu, Boise
Roger Bourne, Boise
Judge Boyle, Boise
Judge Brudie, Lewiston
Judge Buchanan, Sandpoint
Justice Burdick, Boise
Rudolph Carnaroli, Pocatello
Ret. Chief Justice Copple Trout,
Boise
Judge Copsey, Boise
Julia Crossland, Boise
James Dickinson, Boise
Lee Dillion, Boise
Chief Justice Eismann, Boise
Richard Fields, Boise
Judge Gutierrez, Boise
Andrew Hawes, Boise
Thomas High, Twin Falls
Mary Hobson, Boise
Timothy Hopkins, Idaho Falls
Larry Hunter, Boise
Justice Jones, Boise
Linda Judd, Boise
John Judge, Moscow
Judge Kalbfleisch, Lewiston
Judge Kerrick, Boise
Judge Kerrick, Caldwell
Chief Judge Lansing, Boise
Judge Lodge, Boise
Judge MacGregor-Irby, Boise
Jed Manwaring, Boise
Craig Meadows, Boise
David Metcalf, Boise
Cynthia Miller, Moscow
Judge Mitchell, Coeur d’Alene
Mark Moorer, Moscow
Thomas Moss, Boise
Terri Muse, Boise
Judge Myers, Boise
Judge Pappas, Boise
Judge Perry, Boise
Sunil Ramalingam, Moscow
Judge Schroeder, Boise
Stephen Smith, Sandpoint
Judge Stegner, Moscow
Trapper Stewart, Moscow

Judge Suko, Yakima, WA
Alan Trimming, Boise
Lawrence Wasden, Boise
Terrance White, Nampa
Thomas Whitney, Moscow
Judge Williams, Boise
Judge Williamson, Boise
Judge Winmill, Boise
Cynthia Yee-Wallace, Boise
2007
Bradley Andrews, Boise
Dwight Baker, Blackfoot
Judge Boyle, Boise
Judge Brudie, Lewiston
Justice Burdick, Boise
Howard Burnett, Pocatello
Judge Copsey, Boise
Ronaldo Coulter, Eagle
Julia Crossland, Boise
Judge Dale, Boise
James Dickinson, Boise
Lee Dillion, Boise
Chief Justice Eismann, Boise
Deborah Ferguson, Boise
Charles Graham, Moscow
Judge Heise, Sandpoint
Fred Hoopes, Idaho Falls
Molly Huskey, Boise
Justice Jones, Boise
Brian Kane, Boise
Debora Kristensen, Boise
Caralee Lambert, Boise
Albert Matsuura, Pocatello
Katherine Moriarty, Idaho Falls
Terri Muse, Boise
Michael Peacock, Kellogg
Sunil Ramalingam, Moscow
Jean Uranga, Boise
Terrance White, Nampa
Judge Williams, Boise
2008
Fafa Alidjani, Boise
Maria Elena Andrade, Boise
Bradley Andrews, Boise
Dwight E. Baker, Blackfoot
Jan M. Bennetts, Boise
Judge Brudie, Lewiston
Judge Buchanan, Sandpoint
Ronaldo Coulter, Eagle
Julia Crossland, Boise
Judge Dale, Boise
Thomas Dial, Boise
James Dickinson, Boise

Judge Gutierrez, Boise

Judge Haynes, Coeur d’Alene

Justice Horton, Boise

Mary Huneycutt, Pocatello

Molly Huskey, Boise

Justice Jones, Boise

Linda Judd, Boise

Brian Kane, Boise

Julie Kane, Lapwai

Caralee Lambert, Boise

Chief Judge Lansing, Boise

Judge Lee, Nampa

Albert Matsuura, Pocatello

Judge Mitchell, Coeur d’Alene

Patricia Olsson, Boise

Michael Peacock, Kellogg

Newal Squyres, Boise

Cynthia Yee-Wallace, Boise
2009

Robert Aldridge, Boise

Fafa Alidjani, Boise

William Boyd, Coeur d’Alene

Christian Christensen Il, Boise

Julia Crossland, Boise

James Dickinson, Boise

Anne Dwelle, Moscow

Paul EchoHawk, Pocatello

Chief Justice Eismann, Boise

Deborah Ferguson, Boise

Mary Glannini, Spokane, WA

Karen Gowland, Boise

Saviraj Grewal, Coeur d’Alene

Heidi Gudgell, Lapwai

Judge Gutierrez, Boise

Judge Heise, Sandpoint

Lisa Holmes, Hayden

Justice Horton, Boise

Justice Jones, Boise

Judge Judge, Moscow

Brian Kane, Boise

Julie Kane, Lapwai

Shasta Kilminster-Hadley, Boise

Caralee Lambert, Boise

Chief Judge Lansing, Boise

Reed Larsen, Pocatello

Judge Lee, Nampa

April Linscott, Coeur d’Alene

Judge Mitchell, Coeur d’Alene

Michael Peacock, Kellogg

Sunil Ramalingam, Moscow

Peter Smith IV, Coeur d’Alene

Kim Toryanski, Boise

Judge Verby, Sandpoint

Jay Sturgell, Kellogg
Judge Suko, Yakima, WA

About the Author

Lee Dillion is the External Programs
Director and Instructor for the University
of Idaho, College of Law where he
manages both the externship program
(with Katie Ball) and the Small Business
Legal Clinic. Prior to his appointment
as the External Programs Director,
he was engaged in a private practice
that emphasized business organization
and planning, business and real estate
acquisitions, health law, and general
commercial law. Lee graduated from
the University of Illinois with honors,
and received his J. D. at the University
of Chicago. He is a past chair of the
Professionalism and Ethics Section of
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Judge Sticklen, Boise
Jay Sturgell, Kellogg

the Idaho State Bar and currently chairs
the CLE Committee for the Idaho Law
Foundation.

Endnotes

! The Professionalism program for first year law
students would not be possible without the gen-
erous assistance of other Sections of the Bar as
well as contributions to the law school from pri-
vate sources including retired professor Myron
Schreck’s family foundation.

2 “Because the development of professional
identity and purpose is (and perhaps always
should have been) a centerpiece of American legal
education, it ought to begin on the first, formative
day of law school. Idaho has been a leader,
incorporating professionalism into its law school
orientation since 2003. The “day one” timing is
both functional and symbolic. It informs students

Margaret ‘Peg” Dougherty, Boise
Sue Flammia, Coeur d’Alene

William Yost lll, Nampa
John Zarian, Boise

at the outset that law school is not just another
form of graduate education. Moreover, it gets the
students’ ethical gyroscopes spinning early, and it
validates the worthy impulses of students who have
been attracted to the law as a service profession.
For those who may be less altruistically motivated,
or who are simply seeking a flexible career, the
program sends an up-front message that genuine
success and professionalism are linked in any
context. This message is strengthened by the
symbolism of being delivered in person, before
doctrinal legal education has even begun, by judges
and lawyers whose personal achievements have
been shaped by professional values.” Dean Don
Burnett, A Pathway of Professionalism: The first
day of Law School at the University of Idaho, 52
Advocate 17 (Feb 2009).



ScreeNING: AN Ipea WHose Time HAs Come?

Mark J. Fucile
Fucile & Reising, LLP

When the Idaho Rules of Profession-
al Conduct (“RPC’s”) were last amended
in 2004, they did not include a screen-
ing rule to avoid imputed conflicts when
lawyers move laterally from firm to firm
in private practice. The approach with
our “firm unit rule” — RPC 1.10 — was
influenced significantly by the American
Bar Association’s rejection of screening
for lateral movement in private practice
in 2002 when the ABA revised its influ-
ential Model Rules of Professional Con-
duct upon which Idaho and most states
pattern their RPCs. In 2009, however,
the ABA revisited screening and adopted
a lateral-hire screening rule for private
practice similar to the ones that have
been available to governmental lawyers
and judges since the ABA Model Rules
were first adopted in 1983.

In light of the sea change at the ABA,
the Board of Commissioners recom-
mended that our
screening rule be
revised based on
the recent ABA
amendments.
The member-
ship  approved
the change in the
just  completed
annual resolution
process and, as
I write this, the
proposal is under
review by the Su-
preme Court. If adopted by the Supreme
Court, Idaho would join an increasing
number of states that now permit lateral
hire screening in private practice. This
article concurs in the recommendation
of the Commissioners and the member-
ship that it is time to revisit screening for
private practice in Idaho. A short history
of screening is first presented for context.
The mechanics of screening are then out-
lined. Finally, the screening debate is
surveyed and concludes with the sugges-
tion that Idaho adopt screening patterned
on the corresponding ABA rule.

Mark Fucile

Screening: A short history
“Screening” is defined by Idaho Rule
of Professional Conduct 1.0(k) as “the
isolation of a lawyer from any participa-
tion in a matter through the timely im-
position of procedures within a firm that

Under RPC 1.10, which is often called the “firm unit
rule,” one lawyer’s professional conflict is imputed to the
lawyer’s firm as a whole.

are reasonably adequate under the cir-
cumstances to protect information that
the isolated lawyer is obligated to protect
under these Rules or other law.” We al-
ready have a definition of screening in
our RPCs because screening is already
available to avoid imputed conflicts in
three circumstances: (1) under RPC
1.11, when a lawyer moves between gov-
ernment and private practice; (2) under
RPC 1.12, when a lawyer moves from a
judicial or other adjudicative position to
private practice; and (3) under RPC 1.18,
when a firm declines representation of a
prospective client.

When the Idaho RPCs were last sig-
nificantly revised in 2002 and 2003 and
then adopted by the Supreme Court in
2004, screening for lateral movement
between firms in private practice was
considered but ultimately rejected.! At
the time, the ABA’s “Ethics 2000” Com-
mission had recommended screening
for lateral movement in private practice
but the ABA’s House of Delegates did
not adopt that aspect of the Ethics 2000
Commission’s proposals.? Idaho’s own
“E2K” Committee, which subsequently
reviewed our rules in 2002 and 2003 in
light of the changes to the ABA Model
Rules approved as part of the ABA Eth-
ics 2000 process, concurred.> The ver-
sion of RPC 1.10 that the E2K Commit-
tee recommended and that was adopted
by the Supreme Court in 2004 did not
include screening for lateral movement
in private practice.

Under RPC 1.10, which is often called
the “firm unit rule,” one lawyer’s profes-
sional conflict is imputed to the lawyer’s
firm as a whole. When a lawyer leaves
one firm to join another, the lawyer’s cli-
ents from the “old” firm who do not fol-
low the lawyer to the “new” firm become
the lawyer’s former clients for conflict
purposes under the former client conflict
rule, RPC 1.9. If the lawyer is working

opposite the new firm and the client in-
volved remains behind when the lawyer
moves to the new firm, the lawyer’s for-
mer client conflict will be imputed to the
new firm by RPC 1.10. In that instance,
the new firm will be disqualified from
that ongoing matter unless the lawyer’s
former client consents.* As a practical
matter, consent is rare under those cir-
cumstances and, if consent is declined, it
effectively bars the lawyer from moving
to the new firm (at least until the matter
giving rise to the conflict is concluded).’®

The ABA revisited screening in Feb-
ruary 2009 and amended ABA Model
Rule 1.10 to include a provision that now
permits it for lateral movement in private
practice.® In doing so, the ABA Standing
Committee for Ethics and Professional
Responsibility, which recommended the
change to the ABA’s House of Delegates,
noted in its report accompanying the
proposed amendment that an increasing
number of states had adopted screening
for lateral movement in private practice
without any significant disciplinary prob-
lems resulting.” Regionally, the ABA
Ethics Committee Report lists Arizona,
Colorado, Montana, Nevada, Oregon,
Utah and Washington as jurisdictions that
have adopted screening for lateral move-
ment in private practice.® Following the
2009 ABA amendments, the Board of
Commissioners recommended that Idaho
adopt similar amendments.

How would it work?

Under ABA Model Rule 1.10(a)(2) as
amended in 2009 and the current propos-
al here, there are three primary elements
to an effective screen.’

First, the lawyer being screened must
not participate in the matter involved at
the new firm." The comment to the def-
inition of screening in the ABA Model
Rules, which is identical to the corre-
sponding Idaho comment, describes the
essence of an effective screen:
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The purpose of screening is
to assure the affected parties that
confidential information known by
the personally disqualified lawyer
remains protected. The person-
ally disqualified lawyer should
acknowledge the obligation not to
communicate with any of the other
lawyers in the firm with respect to
the matter. Similarly, other lawyers
in the firm who are working on the
matter should be informed that the
screening is in place and that they
may not communicate with the
personally disqualified lawyer with
respect to the matter. Additional
screening measures that are appro-
priate for the particular matter will
depend on the circumstances. To
implement, reinforce and remind
all affected lawyers of the presence
of the screening, it may be appro-
priate for the firm to undertake such
procedures as a written undertak-
ing by the screened lawyer to avoid
any communication with other firm
personnel and any contact with any
firm files or other materials relating
to the matter, written notice and in-
structions to all other firm person-
nel forbidding any communication
with the screened lawyer relating
to the matter, denial of access by
the screened lawyer to firm files or
other materials relating to the mat-
ter and periodic reminders of the
screen to the screened lawyer and
all other firm personnel."

Second, the former client must be
given timely notice of the screen so that
the former client can challenge it if the
former client believes that it is inad-
equate. ABA Model Rule 1.10(a)(2)(ii),
which the Idaho proposal mirrors, pro-
vides in this regard:

[W]ritten notice . . . [must be]
... promptly given to any affected
former client to enable the former
client to ascertain compliance with
the provisions of this Rule, which
shall include a description of the
screening procedures employed;
a statement of the firm’s and of
the screened lawyer’s compliance
with these Rules; a statement that
review may be available before a
tribunal; and an agreement by the
firm to respond promptly to any
written inquiries or objections by
the former client about the screen-
ing procedures|.]
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Nearly a quarter century’s experience with screening
without incident under RPC 1.11 and 1.12 suggests that
screening under RPC 1.10 should not lead to problems

either.

Third, at the conclusion of the mat-
ter (or at periodic intervals if requested
by the client), the new firm must certify
compliance with the screening rule and
the accompanying procedures. ABA
Model Rule 1.10(a)(2)(iii), which the
Idaho proposal again mirrors, outlines
this concluding requirement:

[Clertifications of compliance
with these Rules and with the
screening procedures . . . [must be]
. . . provided to the former client
by the screened lawyer and by a
partner of the firm, at reasonable
intervals upon the former client’s
written request and upon termina-
tion of the screening procedures.

Should Idaho adopt screening?

The ABA Ethics Committee Report
and an accompanying Minority Report
summarize the debate over screening.
The proponents have argued that screen-
ing facilitates lawyer mobility in an era
when lawyers no longer typically re-
main at a single firm for an entire career.
The opponents, in turn, have focused on
the appearance of “side switching” and
perceived risks to client confidentiality
based on that same mobility.

With both, the central concern thread-
ing through the debate has been the need
to ensure client confidentiality. I respect-
fully suggest the proponents have the
better argument for two reasons.

First, lawyers and their firms are both
subject to very exacting standards of cli-
ent confidentiality and the penalties for
violating that duty are severe. For indi-
vidual lawyers, RPC 1.6, which governs
confidentiality generally and RPC 1.9,
which addresses responsibilities to former
clients, impose a strict duty to maintain a
former client’s confidentiality under pain
of regulatory discipline. For their firms,
these same rules and the underlying fi-
duciary duty they reflect suggest equally
severe sanctions in the form of disqualifi-
cation (see, e.g., Parkland Corp. v. Maxx-
imum Co., 920 F. Supp. 1088 (D. Idaho

1996) (disqualification based on former
client conflict)) and claims for breach of
fiduciary duty (see, e.g., Damron v. Her-
zog, 67 F.3d 211 (9th Cir. 1995) (casting
continuing duties to former clients under
Idaho law in fiduciary terms)). Perhaps
because lawyers readily appreciate both
the duty of confidentiality and the corre-
sponding sanctions for failing to do so,
the ABA Ethics Committee Report noted
that jurisdictions with screening report
few problems:

The Committee inquired of
states with screening and received
responses from disciplinary coun-
sel, state bar association officials,
and practicing lawyers in those
jurisdictions that properly estab-
lished screens are effective to pro-
tect confidentiality. Moreover, the
Committee considered the applica-
ble case law, and found that courts
have exhibited no difficulty in re-
viewing and, where screening was
found to have been effective, ap-
proving screening mechanisms.'?

Second, screening has been a part
of the Idaho RPCs since they were first
adopted in 1986. During that time, gov-
ernment lawyers moving to private prac-
tice (and between private practice and
the government) have had the benefit of
screening under RPC 1.11 as have judi-
cial personnel under RPC 1.12."* During
that time, there were only two reported
decisions dealing with either rule: State
v. Cherry, 139 Idaho 579, 83 P.3d 123
(2004), which addressed RPC 1.11; and
Foster v. Traul, 145 1daho 24, 175 P.3d
186 (2007), which addressed RPC 1.12.
Both were disqualification decisions
in which lawyers moved, respectively,
from the local public defender to the
prosecutor’s office and from a judicial
clerkship to a firm representing one of
the litigants in a case pending before the
former clerk’s judge. In both instances,
the lawyers involved took no part in the
matters at issue in their new positions



and did not divulge confidential informa-
tion from their former employers to the
new ones to benefit the new employer’s
clients. The trial courts in each refused
disqualification and the appellate courts
affirmed. Nearly a quarter century’s ex-
perience with screening without incident
under RPC 1.11 and 1.12 suggests that
screening under RPC 1.10 should not
lead to problems either.

Concluding comments

Screening is a practical solution to
an increasingly common fact of practice
life. It accommodates lawyer mobility
while ensuring that client confidential-
ity is protected. In light of the change
to the ABA Model Rule, Idaho should,
as the Board of Commissioners and the
membership have recommended, permit
screening for lawyers moving laterally in
private practice.

About the Author

Mark Fucile of Fucile & Reising
LLP handles professional responsibility,
regulatory and attorney-client privilege
matters and law firm related litigation for
lawyers, law firms and legal departments
throughout the Northwest. He is a past
chair of the Washington State Bar Rules
of Professional Conduct Committee, is a
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past member of the Oregon State Bar's
Legal Ethics Committee and is a member
of the Idaho State Bar Professionalism &
Ethics Section and is a co-editor of the
WSBA's Legal Ethics Deskbook and the
OSB's Ethical Oregon Lawyer. He can
be reached at 503.224.4895 and Mark@
frilp.com.

Endnotes

! See December 9, 2002 Minutes of the Idaho State
Bar Ethics 2000 Committee (“E2K Committee™) at
1.

2 See American Bar Association, 4 Legislative His-
tory: The Development of the ABA Model Rules
of Professional Conduct, 1982-2005 (2006) at 250-
58.

3 See E2K Committee, December 9, 2002 Minutes
at 1.

4 Under the judicially created “hot potato rule,” a
law firm cannot “fire” a current client to “cure” a
conflict. See generally Unified Sewerage Agency v.
Jelco, 646 F.2d 1339, 1345 n.4 (9th Cir. 1981).

> In my experience, when consent is granted, it is
usually conditioned on voluntary screening of the
lawyer involved. See, e.g., Spur Products Corp. v.
Stoel Rives LLP, 142 Idaho 41, 122 P.3d 300 (2005)
(involving a voluntary screen).

¢ The text of the ABA Model Rule and the accom-
panying report of the ABA Standing Committee on
Ethics and Professional Responsibility (“ABA Eth-
ics Committee Report™) are available on the ABA

Center for Professional Responsibility’s web site at
www.abanet.org/cpr.

7 ABA Ethics Committee Report at 3.

81d. at 1 n. 1.

¥ Screening is directed primarily at lawyers. Under
RPC 5.3, however, lawyers have a duty to ensure
the ethical conduct of nonlawyer staff. Therefore,
screening should also be an available tool for staff
lateral hires. See ABA Model Rule 1.10, cmt. 4
(so stating); see, e.g., Daines v. Alcatel, 194 F.R.D.
678 (E.D. Wash. 2000) (lateral hire staff member
properly screened under Washington’s correspond-
ing rule).

1 Under ABA Model Rule 1.10(a)(2)(i), the lawyer
must also not be directly apportioned any part of
the fee involved. Comment 8 to the Model Rule
clarifies that this does not prohibit the screened
lawyer from receiving a salary or partnership share
established by prior agreement based on overall
firm revenues.

" Comment 10 to ABA Model Rule 1.10 further
notes on the timing of the screen: “In order to be
effective, screening measures must be implement-
ed as soon as practical after a lawyer or law firm
knows or reasonably should know that there is a
need for screening.”

12 RPC 1.18 deals with prospective clients and, as
noted earlier, contains a screening mechanism if
a prospective client does not become a client of
the firm. RPC 1.18 was new to the RPCs with the
amendments which became effective in 2004.

* APPEALS

Brigham Young University.

208-562-4900.

WWW.ZARIANMIDGLEY.COM
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ProsecuTtor’s DuTty To DiscLose FAVORABLE EVIDENCE

Jim Dickinson
Ada County Prosecutor’s Office

Idaho Rule of Professional Conduct
3.8(d) requires that Idaho prosecutors
disclose any evidence or information they
know about that tends to negate the guilt
of the accused. The same requirements
extend to sentencing. No doubt this con-
cept is familiar. Regardless of the nature
of your practice or specialty, sharing ex-
culpatory evidence is a principle deeply
imbedded in the practice of criminal law.
Since the genesis of this rule in 1963, it
has become part of the curriculum in the
first year of law school.

Brady v. Maryland

In Brady v. Maryland, the Supreme
Court interpreted
the Due Process
Clause of the
United States
Constitution  as
requiring evi-
dence favorable
to a criminal de-
fendant to be dis-
closed. Perhaps
less known was
the fact that the
Supreme  Court
considered, but
did not overturn John Brady’s First De-
gree Murder conviction. It did allow him
a new sentencing hearing.

The Brady saga began when John
Brady and his girlfriend discovered they
were expecting a child. Not newly dis-
covered was the fact she was married and
Brady was not her husband. Faced with
no job and a soon-to-be family, Brady
concluded his only plausible option was
to rob a bank. Brady and his co-defen-
dant, Donald Boblit (his girlfriend’s
brother) determined that the successful
bank robber would need a fast car. Anew
Ford Fairlane was the logical choice.

Brady’s friend William Brooks had a
fast new Ford Fairlane. Brady and Boblit
placed a log across the road near Brook’s
home. As expected, when Brooks drove
down the road he had to get out of his car
to move the log. After Brooks got out,
Brady and Boblit knocked him out, took
his wallet and drove him to the country.
Brooks was later found strangled in a
nearby wooded area.

After their arrests, Brady and Boblit
admitted being involved in the murder,
including the decision to kill Brooks.

Jim Dickinson
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The risk of having a conviction overturned
by failing to disclose “inconsequential” evidence
to the defense is too great.

The consistency ended when each ac-
cused the other of the actual killing. In
his fifth interview, Boblit admitted he
alone killed Brooks. The contents of
Boblit’s last statement were not shared
with Brady’s attorney and became the
basis of the court’s ruling.

Brady’s attorney appealed both his
client’s conviction and the death penalty
he received. The Supreme Court de-
clined to grant a new trial to determine
Brady’s guilt, deciding instead that the
evidence of guilt was clear. The Court
did remand Brady’s case for resentenc-
ing in light of the new evidence. Justice
Douglas wrote: “suppression by the pros-
ecution of evidence favorable to an ac-
cused upon request violates due process
where the evidence is material either to
the guilt or to punishment....”

Brady did not further define materi-
ality. But later cases held that evidence
is material if there is a “reasonable prob-
ability” that disclosing it would have
changed the outcome of the proceeding.
A ‘reasonable probability’ is a probability
sufficient to undermine confidence in the
outcome. Brady also defined the reach
of exculpatory evidence narrowly, as
evidence that would tend to negate guilt
or reduce punishment. Giglio v. United
States expanded Brady’s rule to include
evidence that would tend to impeach
government witnesses, such as payments
to witnesses or promises of leniency.

This is the state of the law today.

ABA Formal Opinion

In July of 2009, the American Bar
Association’s Standing Committee on
Ethics and Professional Responsibility
issued Formal Opinion 09-454 regarding
a “Prosecutor’s Duty to Disclose Evi-
dence and Information Favorable to the
Defense.” The ABA’s Synopsis of the
decision explains:

Rule 3.8(d) of the Model Rules of
Professional Conduct requires a pros-
ecutor to “make timely disclosure to the
defense of all evidence or information
known to the prosecutor that tends to ne-

gate the guilt of the accused or mitigates
the offense, and, in connection with sen-
tencing, [to] disclose to the defense and
to the tribunal all unprivileged mitigat-
ing information known to the prosecu-
tor.” This ethical duty is separate from
disclosure obligations imposed under the
Constitution, statutes, procedural rules,
court rules, or court orders. Rule 3.8(d)
requires a prosecutor who knows of evi-
dence and information favorable to the
defense to disclose it as soon as reason-
ably practicable so that the defense can
make meaningful use of it in making
such decisions as whether to plead guilty
and how to conduct its investigations.
Prosecutors are not further obligated to
conduct searches or investigations for
favorable evidence and information of
which they are unaware. In connection
with sentencing proceedings, prosecu-
tors must disclose known evidence and
information that might lead to a more
lenient sentence unless the evidence or
information is privileged. Supervisory
personnel in a prosecutor’s office must
take reasonable steps under Rule 5.1 to
ensure that all lawyers in the office com-
ply with their disclosure obligations.

The ABA Opinion is clear that Model
Rule of Professional Conduct 3.8 sub-
jects a prosecutor to potential sanctions
for conduct that would not result in a de-
fendant’s conviction being overturned.
So the question is, if Idaho adopts a
similar interpretation of LR.P.C. 3.8, is it
likely to further justice here?

Perhaps the first step in answering the
question is to decide whether the opin-
ion will have any practical effect on the
way prosecutors handle discovery. It is
far easier to determine after a trial that
evidence was not material to the outcome
than before. Indeed, this appears to be the
chief argument of proponents of the view
set forth in the ABA opinion. Although
unable to speak for all, your authors be-
lieve most prosecutors already recognize
this fact and disclose all evidence that is
even arguably favorable to the defense.



It seems counter-intuitive that a
prosecutor would conclude that a piece
of evidence is so inconsequential that it
would have no effect on the outcome of
the trial. The risk of having a conviction
overturned by failing to disclose “incon-
sequential” evidence to the defense is too
great. In circumstances where a privi-
lege exists or there is a concern about the
safety of a witness, prosecutors can and
should seek a protective order.

If the interpretation of the rule ex-
pressed in the ABA opinion is unlikely to
have a substantial practical effect on the
way the majority of prosecutors conduct
discovery, are there drawbacks to read-
ing the rule so broadly? For the purposes
of a Brady analysis a prosecutor’s duty
to disclose material extends to all state
agents who have a significant role in in-
vestigating a criminal case. A convicted
criminal defendant could allege that a
prosecutor had failed to disclose evidence
favorable to the defense even though such
evidence was unknown to the prosecutor.
The appellate court could determine that
such evidence, while arguably favorable
to the defense, would not have changed
the outcome of the trial and, therefore, no
Brady violation occurred. And yet, if a
grievance was filed the prosecutor would
find himself or herself answering an in-
quiry from Bar Counsel about why he or
she did not deliver the favorable infor-
mation to the defense, even though the
prosecutor was unaware the information
existed. Anyone who has represented a
large corporate client will recognize the
difficulties in making sure that every em-
ployee of the corporate client has com-
municated to the lawyer every document
and detail that the lawyer finds relevant
to litigation. Would there be a similar
response in a civil setting even after the
Idaho Supreme Court had conclusively
ruled that the failure to disclose informa-
tion had no effect on the outcome of the
litigation? We suggest there would not
be ethical ramifications where the attor-
ney was not aware of the information and
it was not supplied to the defendant.

Conclusion

Prosecutors understand and accept
this high ethical obligation. The rules ex-
plain prosecutors are not just advocates,
but also ministers of justice. Prosecu-
tors who intentionally withhold informa-
tion from a defendant’s attorney to gain
a tactical advantage, as most conclude
the prosecutors in Brady did, should be
reprimanded. In Brady, while the co-
defendant’s admission to being the killer
was immaterial to Brady’s guilt, it cer-

Prosecutors understand and accept this high ethical
obligation. The rules explain prosecutors are not just
advocates, but also ministers of justice.

tainly may have affected whether Brady
was sentenced to death. Brady is still a
good example of the type of information
that must be shared. Your authors doubt
this ABA Opinion will change the cur-
rent practice of sharing all exculpatory
evidence, material or not.

About the Author

James K. Dickinson is a Senior Ada
County Deputy Prosecuting Attorney.
He has worked in both the criminal
and civil divisions. He is a graduate of
the University of Idaho and its College
of Law. He is a frequent lecturer for the
Idaho Prosecuting Attorneys Association,
has served as a faculty member for the
National Advocacy Center and was
one of the authors of “Doing Justice:
A Prosecutor’s Guide to Ethics and
Civil Liability.” He is Chair of the
Professionalism and Ethics Section of
the Bar and a 2009 recipient of the
Outstanding Service Award. His current
practice is civil litigation.

Endnotes

' Brady v. Maryland, 373 U.S. 83; 835 S. Ct. 1194,
10 L. Ed. 2d 215, (1963)

2373 U.S. 83, 87; 83 S. Ct. 1194, 1196-1197

? Bibas, Stephanos, The story of Brady v. Maryland:
From Adversarial Gameship Toward the Search
for Innocence? University of Pennsylvania Law
School, Scholarship at Penn Law, Paper 81, at 6
(2005).

4 While others may disagree with this conclusion,
it finds some support in the relatively few number

of cases where an Idaho appellate court has found
a Brady violation.

5 The ABA opinion states that the rules of profes-
sional conduct would not extend to information in
the government’s file if the prosecutor was unaware
of the information and had otherwise been diligent
in reviewing information submitted. How Bar
Counsel is to determine ‘diligence’ is not clear.

® We can’t know for certain because Brady was
never resentenced. His attorneys chose not to have
Brady resentenced out of fear of another death sen-
tence. After nearly 15 years in prison Brady finally
moved for re-sentencing. At that point the State
decided not to proceed and Brady was released.

7 A current conundrum for prosecutors is presented
in Nation v. State, Dept. of Corrections, 144 1daho
177, 158 P.3d 953 (2007). Nation explains that
there are potential privacy claims where certain
personal information is shared in criminal discov-
ery: “We also note that disclosing this type of iden-
tifying information is not the best practice. Rather,
investigatory agencies should redact this type of in-
formation and if it becomes evidence in a prosecu-
tion, the attorneys should request in camera review
of the evidence for authentication purposes.” Id.
at 189.

8 A current conundrum for prosecutors is presented
in Nation v. State, Dept. of Corrections, 144 Idaho
177, 158 P.3d 953 (2007). Nation explains that
there are potential privacy claims where certain
personal information is shared in criminal discov-
ery: “We also note that disclosing this type of iden-
tifying information is not the best practice. Rather,
investigatory agencies should redact this type of in-
formation and if it becomes evidence in a prosecu-
tion, the attorneys should request in camera review
of the evidence for authentication purposes.” Id.
at 189.

MCLE Extension

If you did not complete your MCLE requirements by your December
31, 2009 deadline, you can get an extension until March 1, 2010 to
obtain the extra credits you need. Send a written request and $50 MCLE
extension fee to the Membership Department. Remember the licensing
deadline is still February 1, 2010 and the rest of your licensing must be
physically received in the Idaho State Bar office by that date to avoid
the late fee. Courses taken to complete your MCLE requirements will
be counted on previous reporting period. The final licensing deadline
is March 1, 2010. Your MCLE requirements must be completed by that
date. Please contact the Membership Department at (208) 334-4500 or
astrauser@isb.idaho.gov if you have any questions.
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Idaho’s New Judiciary in 2009

Honorable Lowell
Senior Judge
Judicial Education Director,
Idaho Supreme Court

D. Castleton,

Idaho Court of Appeals

Honorable John Melanson — Gover-
nor C.L. “Butch” Otter appointed Fifth
Judicial District Judge John Melanson
to the Idaho Court of Appeals filling the
vacancy left by the retirement of Judge
Darrel Perry, who retired on September
30, 2009.

Judge Melanson
served as a District
Judge for 8 years
and prior to that as
Magistrate Judge in
Lincoln County for 6
years. Judge Melan-
son has lived in Ida-
ho since the age of
13 having relocated
to Blackfoot from
Connecticut. He
received his bach-
elor’s degree in Business Administration
from Idaho State University and his law
degree from the University of Idaho. He
is also a Vietnam Veteran having served
in the U.S. Army from 1969-1970 as a
hovercraft operator in the 9" Infantry Di-
vision.

Honorable John
Melanson

In the First Judicial District

Honorable Robert Caldwell — was ap-
pointed as a Magistrate Judge for Koo-
tenai County, effective January 2, 2009
filling the vacancy left by the retirement
of Judge Eugene Marano

Judge Caldwell
was raised in the
Coeur d’Alene area
after moving there
in the early 1970’s.
He graduated from
Coeur d’Alene High
School, earned a

Bachelor’s Degree
in Economics from  yonorable Robert
Washington  State  cajgwell

University and his

JD from the Univer-

sity of Idaho, College of Law. He was ad-
mitted to the Idaho State Bar in 1993 and
worked with the Law office of Charles
F. Bean, with Regence Blue Shield of
Idaho/Regence Group and was a partner
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As of November 9, 2009 there have been ten new Idaho
judges appointed: one new Court of Appeals Judge,
five new District Judges and four new Judges of the
Magistrate Division.

with the law firm of Witherspoon, Kelley,
Davenport & Toole, PS, prior to his ap-
pointment to the bench. Judge Caldwell
is married to Julia Caldwell and they
have two children. He enjoys snow ski-
ing, running, and watching his children
participate in school and club sports.

In the Second Judicial District

None

In the Third Judicial District

Honorable Bradly Ford — was ap-
pointed as a District Judge for the Third
Judicial District, effective April 16, 2009
filling the vacancy left by the retirement
of Judge Gordon Petrie.

Judge Ford is a
Bakersfield, Califor-
nia native who grew
up in Nampa, gradu-
ating from Nampa
High School. He has
a bachelor’s degree
from the College of
Idaho in Caldwell
and a law degree |y,noraple Bradly
from the University gy
of Idaho. He served
Canyon County as a
Magistrate Judge from May of 1997 until
April of 2009.

Honorable Brian Lee — was appointed
as a Magistrate Judge for Payette Coun-
ty, effective October 1, 2009 filling the
vacancy left by the retirement of Judge
William Dillon.

Judge Lee at-
tended Brigham
Young  University
and received his
undergraduate  de-
gree from the Boise
State University. He
received his law de-
gree from the Uni-
versity of Idaho. He
served as deputy
prosecuting attorney

Honorable Brian Lee

in Payette County from October of 1999
to January 2000. After leaving the pros-
ecuting attorney’s office in 2000, Judge
Lee maintained a private law practice in
Fruitland, Idaho, until he was elected as
prosecuting attorney for Payette County
in January of 2005, a position he held un-
til his appointment to the bench.

Honorable Dayo Onanubosi — was ap-
pointed as a Magistrate Judge for Canyon
County, effective August 10, 2009 filling
the vacancy left by Judge Bradly Ford
who was appointed as a District Judge in
the Third Judicial District.

Judge Onanubosi
received both his un-
dergraduate and law
degrees from the
University of Idaho.
He practiced crimi-
nal defense and fam-
ily law with the Van
Bishop Law Office
from January 1995
to January 1996. He
was a deputy pros-
ecuting attorney in Canyon County from
January 1996 until May 1997. After
leaving his position as a deputy prosecut-
ing attorney, he was employed with the
Wiebe and Fouser law office in Caldwell,
Idaho, as a deputy public defender. Judge
Onanubosi also maintained a civil and
family law practice.

Honorabl Dayo
Onanubosi

Honorable Susan Wiebe — was appoint-
ed as a District Judge for the Third Judi-
cial District, effective October 13, 2009
filling the vacancy left by the retirement
of Judge Stephen e
Drescher.

Judge Wiebe is
a North Carolina
native with a bach-
elor’s degree from
Boise State Univer-
sity and a law degree
from the University
of Idaho. Prior to
her  appointment,

Honorable Susan
Wiebe



she worked for the Boundary County
Prosecutor in Bonners Ferry, the Coeur
d’Alene City Attorney, and the Koote-
nai County Prosecutor in Coeur d’Alene
and as a deputy attorney general before
going into private practice in Boise and
later Caldwell.

In the Fourth Judicial District

Honorable Richard Greenwood — was
appointed as a District Judge for the
Fourth Judicial District, effective Febru-
ary 6, 2009, filling the vacancy left by the
retirement of Judge Kathryn Sticklen.

Judge Greenwood is a Nebraska na-
tive with a bach-
elor’s degree from
Jamestown College
in North Dakota and
alaw degree from the
University of North
Dakota. He prac-
ticed law in Twin
Falls from 1977 un-
til his appointment
to the bench.

Honorable Rlchard
Greenwood

In the Fifth Judicial District

None

In the Sixth Judicial District

Honorable David Kress — was appoint-
ed as a Magistrate Judge for Caribou
County, effective TE
July 6, 2009 fill-
ing the vacancy left
by the retirement of
Judge Ronald Hart.
Judge Kress was
raised in southeast-
ern Idaho and gradu-
ated from American
Falls High School in
1986. He earned his

Honorable David
Kress

Bachelor of Science Degree in Political
Science and then went on to attend law
school at the University of Idaho, gradu-
ating in 1994. Since graduating from law
school, he has worked continuously for
Maguire and Kress.

He is the past president of the Sixth
District Bar Association, was the Region-
al Director of the Idaho Trial Lawyers
Association and is a member of the Port-
neuf Inns of Court. He was a member of
the Defense Panel for the Federal Court
under the Criminal Justice Act and also
a past member of the Board of Directors
of the Salvation Army. He is married to
Nyla Robinson and has four children. He
loves being with his family and can’t get
enough of the outdoors!

Honorable Robert Naftz — was appomt-
ed as a District Judge E ;
for the Sixth Judicial
District,  effective
October 9, 2009 fill-
ing the vacancy left
by the retirement of
Judge Peter McDer-
mott.

Judge Naftz is
a Colorado native

L%
) Honorable Robert
with a bachelor’s de-  Naftz

gree from Colorado State University and
a law degree from the University of Ida-
ho. He was in private practice until go-
ing to work as a deputy attorney general
in 2000, and was appointed a Bannock
County Magistrate in 2004.

In the Seventh Judicial District

Honorable Gregory Moeller — was ap-
pointed as a District Judge for the Sev-
enth Judicial District, effective April 24,
2009 filling the vacancy left by the retire-
ment of Judge Brent Moss.

Judge Moeller is a Norwalk, Cali-
fornia native who
grew up in Fremont

County, graduating
from St. Anthony’s
South Fremont

High School. He
has a bachelor’s de-
gree from Brigham
Young  University
and a law degree
from the J. Reuben
Clark Law School
at BYU. Prior to
his appointment to the bench, he was a
partner in the Rexburg law firm of Rigby,
Andrus & Moeller, Chartered.

Honorable Gregory
Moeller

Mediation/Arbitration
Steven J. Millemann

Over 30 years of litigation experience, specializing in disputes
involving real property, business and construction issues.

O g
706 N. 1st Streﬁt

McCall, Idaho 83638

Phone: (208) 634-7641
Fax: (208) 634-4516

Email: sim@mpmplaw.com

S

PEDERSEN &
COMPANY, PLLC

INTELLECTUAL PROPERTY LAW

PATENTS » TRADEMARKS * COPYRIGHTS « LITIGATION

Ken J.Pedersen Barbara Schaefer Pedersen
Patent Attorney Patent Agent

208-343-6355
www.pedersenco.com
1410 N. 28th Street  Boise, I[daho 83703
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PROFOUND INJURY CASES

FEE SPLIT ARRANGEMENTS

ANDREW M. CHASAN

Martindale-Hubbell AV Rated
Past President, Idaho Trial Lawyers Association

TIMOTHY C. WALTON

Martindale-Hubbell AV Rated
Past President, Idaho Trial Lawyers Association

208.345.3760

800.553.3760

P o o Vs
S .. e

1459 Tyrell Lane * PO Box 1069 * Boise, Idaho 83701
www.chasanwalton.com

andrew.chasan@chasanwalton.com * tim.walton@chasanwalten.com
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COURT INFORMATION

OFFICIAL NOTICE
SUPREME COURT OF IDAHO

Chief Justice
Daniel T. Eismann

Justices
Roger S. Burdick
Jim Jones
Warren E. Jones
Joel D. Horton

Regular Spring Terms for 2010

Boise..................... January 13, 15, 19, 20 and 22
Boise. . ................. February 10, 12, 16, 17 and 19
Coeur d’Alene, Moscow, Lewiston . . . .April 5, 6, 7, 8 and 9
Boise (Eastern Idaho) . ............ May 3, 5,7, 10 and 12
Boise (Twin Falls) . ................ June 2,4, 7,9 and 11

By Order of the Court
Stephen W. Kenyon, Clerk
NOTE: The above is the official notice of the 2010 Spring
Terms of the Idaho Supreme Court, and should be preserved.
A formal notice of the setting of oral argument in each case
will be sent to counsel prior to each term.

OFFICIAL NOTICE
COURT OF APPEALS OF IDAHO

Chief Judge
Karen L. Lansing

Judges
Sergio A. Gutierrez
David W. Gratton
John M. Melanson

Regular Spring Terms for 2010

Boise. .......... .. ... .. ... January 14, 21, 26 and 28
Boise.. ... ........ .. ... February 11, 18 and 23
Boise. . ....... ... ... ... March 11, 16, 18 and 19
Boise. ....... ... .. April 8, 13, 15 and 20
Boise............cii May 11, 13, 18 and 20
Boise. . ...... ... June 10, 15, 17 and 22

By Order of the Court
Stephen W. Kenyon, Clerk
NOTE: The above is the official notice of the 2010 Spring
Terms of the Court of Appeals, and should be preserved. A
formal notice of the setting of oral argument in each case
will be sent to counsel prior to each term.

Idaho Supreme Court

Oral Argument Dates
Wednesday. January 13. 2010 — BOISE
8:50 a.m. Weinstein v. Prudential Property . ........ #34970
10:00 a.m. Jorgensen v. Coppedge . . ............. #35575
11:10 a.m. Potlatch Ed. Assoc. v. Potlatch School Dist. No.
28 #35606
Friday, January 15, 2010 — BOISE
8:50 a.m. Eby v. State (Petition for Review) . . .. ... #36568
10:00 am. Bachv.Harris . . .................... #31716
11:10 am. Bachv. Harris . . . ................... #31717
Tuesday. January 19, 2010 — BOISE
8:50 am. Pizzutov. State . . . ................... #34845
10:00 a.m. Barrettv. Barrett . . . ................. #35763

11:10 a.m. State v. Rawley (Petition for Review) . . . .#36061

Wednesday, January 20, 2010 — BOISE

8:50 a.m. Noble v. Kootenai County . . ............ #35201
10:00 a.m. State v. Johnson . . .. ................. #33691
11:10 a.m. Nelson v. City of Bonners Ferry. . ....... #35878
Friday, January 22, 2010 — BOISE
8:50 a.m. T.J.T. Inc. v. Ulysses Mori. . ............ #35079
10:00 a.m. Bedke v. City of Oakley. . ... .... #35217/35943
11:10 a.m. Wright v. Board of Psychologist Examiners . . . . .
........................................... #35647

Idaho Court of Appeals

Oral Argument Dates

Thursday, January 14, 2010 — BOISE
9:00 am. State v. Cantrell . . .................... #35826
10:30 a.m. State v. Two Jinn, Inc. . .. ............. #36339
1:30 p.m. Truman v. Dept. of Transportation . . . . . .. #36082
Thursday, January 21, 2010 — BOISE
9:00am.Duttv. State . . .......... ... ... ..... #36156
10:30 a.m. Cooke v. State . .. .............. #32447/34820
1:30 p.m. Total Success Investments v. ACHD . . ... #36069
Tuesday, January 26. 2010 — BOISE
9:00am. Statev. Tapp . .. . ... ..o #35536
10:30 a.m. State v. Two Jinn, Inc. . ... ............ #36176
Thursday, January 28. 2010 — BOISE
9:00 a.m. State v. Ashworth . . . ............... .. #35773
10:30 a.m. State v. Jockumsen . . . ............... #34581
1:30 p.m. Gibsonv. Merrill . . ................... #35629

The Advocate * January 2010 29



February 2010 Idaho State Bar Examination Applicants

(as of December 4, 2009)

Listed below are the applicants who have applied to sit for the February 2010 Bar Examination. The Board of Commissioners
publishes the names of these applicants for your review and requests any information of a material nature concerning moral character
and fitness of an applicant be brought to the attention of the board of Commissioners in a signed letter by February 1, 2010. Direct
correspondence to: Admissions Director, Idaho State Bar, PO Box 895, Boise, ID, 83701.

Brandi Lynn Archer
Seattle, WA
University of Idaho
College of Law

Ashley Jean Ruen
Aumick

Hope, ID
University of Idaho
College of Law

Scott Dale Blickenstaff
Boise, ID

University of California,
Hastings College of Law

Tamara L. Boeck

Star, ID

University of the Pacific,
McGeorge School of
Law

George R. Brown
Moscow, ID
University of Idaho
College of Law

John Joseph Bulger
Aberdeen, ID
University of Montana
School of Law

Steven Luke Dalling
Moscow, ID
University of Idaho
College of Law

Doyna Varulezka
Dardon

San Diego, CA
California Western
School of Law

Michael D Davidson
Nampa, ID
Gonzaga University

Heather Lynn DeBlieck
Spokane, WA
Gonzaga University

John Cecil Dewey
Idaho Falls, ID

Baylor University School
of Law

Timothy Michael
Domek

Cheyenne, WY
University of Arkansas-
Fayetteville

Ryan Mayes Fawcett
Boise, ID

University of Idaho
College of Law
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Brandon David Fiala
Twin Falls, ID
University of Idaho
College of Law

Kevin Christopher
Fisher

Boise, ID

Brigham Young
University

Robyn J. Follett
aka Robyn Jackson
Pocatello, ID
Brigham Young
University

Patrick James Gaffney
Mack’s Inn, ID

Suffolk University Law
School

Sharon Rosa Hammer
aka Sharon R. Buser
Sun Valley, ID

Southern Illinois
University School of Law

Benjamin Allan Heiner
Sheridan, WY
University of Montana
School of Law

Matthew J. Holden
Boise, ID
Gonzaga University

Jason Lee Hudson
Boise, ID

University of Colorado
School of Law

Jeremiah Matthew
Hudson

Salt Lake City, UT
University of Utah S.J.
Quinney College of Law

Nathan LaMar
Hutchings
Franklin, ID
Indiana University
School of Law-
Bloomington

Dustin O’Neal Jansen
Nampa, ID

University of Utah S.J.
Quinney College of Law

Dana M. Johnson

aka Dana Marie Fountain
Troy, ID

University of Idaho
College of Law

Melissa Nicole Karns
Chehalis, WA
Gonzaga University

Matthew G. Kerbs
Pocatello, ID
University of Idaho
College of Law

Valerie A. Kraml
Berkeley, CA

University of California,
Hastings College of Law

Abe Luca

Calabasas, CA
Pepperdine University
School of Law

Aubrey Dean Lyon
Lake Oswego, OR
Lewis and Clark College

Alaine Holly MacKenzie
aka Lanni MacKenzie
Kooskia, ID

University of Idaho
College of Law

Ana Elida Mamani-
Haymes

aka Ana Elida Mamani
Eugene, OR
University of Oregon
School of Law

Michael Shawn
McNeely

Edmond, OK
University of Oklahoma
College of Law

Thomas James Moore
Salt Lake City, UT
University of Utah S.J.
Quinney College of Law

Brian Thomas
O’Bannon

Caldwell, ID

Lewis and Clark College

Jeremi Lynn Ossman
Ponderay, ID
Michigan State
University College of
Law

Jamie Kay Parkinson
Boise, ID
University of San Diego

Timothy Glen Pershing
Boise, ID
Gonzaga University

Tonn Kimball Petersen
Meridian, ID

University of Denver
Sturm College of Law

Todd Durney Pingel
Ammon, ID
Washburn University

Diane Pitcher
Preston, ID
University of Idaho
College of Law

Nicholas James
Powers

Star, ID

Creighton University
School of Law

Lacey Bree Rammell-
O’Brien

Moscow, ID

University of Idaho
College of Law

Nathan Dane Rivera
Pocatello, ID

University of Nevada,
Las Vegas, Wm S Boyd
School of Law

Daniel Day Royce
Lawrence, KS

The University of Kansas
School of Law

Sarah Kathleen Schmid
Twin Falls, ID

University of Idaho
College of Law

Kyle O’Neal Schou
Moscow, ID
University of Idaho
College of Law

Saul Herseth Seyler
Missoula, MT
University of Montana
School of Law

Michael Peter Sinks
Moscow, ID
University of Idaho
College of Law

Rebecca Kay Smith
Missoula, MT
University of Montana
School of Law

Justin Neil Stewart
Boise, ID

Brigham Young
University

Elisa L. Sue
Eagle, ID
University of San Diego

Holly Marie Swenson
Rasmussen

aka Holly Marie
Swenson

Provo, UT

Brigham Young
University

Giles Norman Turner
Concord, NH

Franklin Pierce Law
Center

Ace Clinton Van Patten
North Las Vegas, NV
University of Nevada,
Las Vegas, Wm S Boyd
School of Law

Sheila Thomas Hudson
Vonderharr

aka Sheila A. Hudson
aka Sheila Adele
Thomas

Athol, ID

Gonzaga University

Craig C. Weaver
Folsom, CA
University of Idaho
College of Law

Lenden Franklin Webb
Fresno, CA

California Western
School of Law

Kendall Aline
Woodcock

Boise, ID

Willamette University
College of Law

Jessica Mockbee
Ysursa

aka Jessica Mockbee
McGibbon

Reno, NV

Thomas Jefferson
School of Law

Michael Nicolas Ysursa
aka Mick Ysursa

Reno, NV

Thomas Jefferson
School of Law
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Tom Murawski

United States District and Bankruptcy Courts

New Amendments to Federal
Rules

As you know, the new amendments
to the Federal Rules of Civil, Criminal,
Bankruptcy and Appellate Procedure
became effective on December 1, 2009.
Many changes in the Rules were neces-
sitated by an attempt to standardize time
computation in multiples of seven-day
increments. Please note that 12 revised
Federal Rules of
Bankruptcy Pro-
cedure resulted
in a reduction by
one day (from
15 to 14 days) of
the time to take
action. The af-
fected rules are
Bankruptcy Rules
1007,1019,1020, |
2015, 2015.1, Tom Murawski
2016,3015,4001, &=
6004, 6007, 4002
and 8009. The new and amended offi-
cial and procedural national bankruptcy
forms are listed on the U.S. Courts web-
site at:

http://www.uscourts.gov/bankform/
index.html and have been incorporated
into our local forms directory.

Because of the volume of the number
of Federal Rules of Civil, Criminal, Bank-
ruptcy and Appellate Procedure amended
this year, we did not attempt to summa-
rize the changes, but would encourage
you to review them on the U.S. Courts
official website at: http://www.uscourts.
gov/rules/archive.htm#proposed0807.

Commercial Real Estate Needs?
I’m your Expert!
- 23 years local market experience -

Revised District and Bankruptcy
Court Local Rules

After a 30-day comment period, dur-
ing which the Bar had an opportunity to
comment on the proposed changes, both
the revised District and Bankruptcy Court
Local Rules became effective on Decem-
ber 1, 2009, to coincide with the effec-
tive date of the National Rules. Many of
the District and Bankruptcy Local Rule
revisions reflect new time computations
in conformance with the new National
Rules which attempt to standardize time
periods in multiples of seven-day incre-
ments. The electronic case filing system
(ECF) will automatically calculate all
new time computations. With respect
to the District Local Rules, the Alterna-
tive Dispute Resolution (ADR) Rule has
been revised and re-numbered and a new
Voluntary Case Management Confer-
ence (VCMC) has been added to Civil
Rule 16.1. A new Patent Law section
has also been created, which became
Part III of the District Court Local Rules.
A new Bankruptcy Local Rule (1017.1)
covering the conversion and dismissal of
certain cases, was adopted. Informative
presentations were made on the proposed

District and Bankruptcy Local Rules at
the Annual District Conferences held in
Moscow and Boise. The adopted District
and Bankruptcy Local Rules are avail-
able on our website at: www.id.uscourts.

goVv.

New Clerk of Court/Court
Executive

Libby Smith has been selected as the
new Clerk of Court/Court Executive for
the District of Idaho. Libby will be relo-
cating to Idaho from Michigan, and ex-
pects to be in the office beginning Janu-
ary 4, 2010. Libby has extensive court
administration experience and most re-
cently served as the Chief Deputy Clerk
for the U.S. District Court for the Eastern
District of Michigan. Prior to that, Libby
served in the state court system as the
Deputy Court Administrator for Michi-
gan’s largest trial court. Please join us
in welcoming Libby to the District of
Idaho.

About the Author

Tom MurawsKi is an Administrative
Analyst with the United States District
and Bankruptcy Courts. He has a J.D.
and Master of Judicial Administration.

Commercial Real Estate Broker
Principal, DK Commercial
debbie@dkcommercial.com
0.208.955.1014
C. 208.850.5009

Expect Professionals I

DK COMMERCIAL

Call me fora
Complimentary
Consuftation!

Expect Results

MEYERS LAW OFFICE, PLLC.
Accepting referrals
for Child Custody and Family Law
Mediation Services
Telephone: (208) 233-4121
Email: s_stokes@qwestoffice.net

PO Box 4747
Pocatello, Idaho 83205

Sixth District Family Law Section Chairman
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Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

CIVIL APPEALS

ATTORNEY FEES AND COSTS
1. Did the district court abuse its
discretion in awarding J-U-B $35,600
in attorney’s fees for defending against

BECO’s contract claim?

BECO Construction v.
J-U-B Engineers, Inc.
S.Ct. No. 35873
Supreme Court

CONTRACT
1. Whether the district court erred in its
interpretation of the contractual language
of the promissory note.
Page v. Pasquali
S.Ct. No. 36429
Supreme Court

DUTY TO INFORM
1. Did the district court err by finding
that counsel for Medical Recovery
Services had a duty to inform Carnes of
exemption rights when there had been
no garnishment or court order to turn the

funds over to plaintiff?
Medical Recovery Services v. Carnes
S.Ct. No. 36500
Court of Appeals

INSURANCE

1. Did the district court err in resolving
the “resident” ambiguity in the insurance
contract in favor of the insurer, Farm

Bureau?
Farm Bureau Mutual Insurance Co. v.
Brookbank
S.Ct. No. 36607
Supreme Court
LAND USE

1. Whether Ordinance 1034 exceeds the

authority granted by Section 67-6515A
of the Local Land Use Planning Act.

KGF Development, LLC v.

City of Ketchum

S.Ct. No. 36162

Supreme Court

POST-CONVICTION RELIEF
1. Whether the district court erred by
denying Nicolai’s petition for post-
conviction relief when Nicolai’s trial
counsel provided ineffective assistance
of counsel.
Nicolai v. State
S.Ct. No. 35444
Court of Appeals

32 The Advocate * January 2010
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2. Did Martinez present an issue of
material fact that his trial counsel was
ineffective for failing to move for a
mistrial based on jury contamination
such that the court erred in summarily
dismissing his petition for post-conviction
relief?

Martinez v. State

S.Ct. No. 35749

Court of Appeals

3. Did the court abuse its discretion

by dismissing the post-conviction for
inactivity pursuant to .LR.C.P. 40(c)?

Angulo-Lopez v. State

S.Ct. No. 35847

Court of Appeals

4. Did the court err in summarily

dismissing Fackrell’s ineffective
assistance of counsel claim?

Fackrell v. State

S.Ct. No. 36133

Court of Appeals

5. Did the court err in summarily

dismissing  Lightner’s petition as
untimely?

Lightner v. State

S.Ct. No. 35740

Court of Appeals

6. Did the court err in concluding Boylan

failed to prove ineffective assistance of
counsel?

Boylan v. State

S.Ct. No. 36022

Court of Appeals

7. Did the district court err in summarily
dismissing Jacobs’ petition for post-
conviction relief and in finding he had
raised no genuine issue of material fact?
Jacobs v. State

S.Ct. No. 35261

Court of Appeals

8. Whether the court erred by denying
Beitz’s petition for post-conviction relief
without addressing all of his claims.
Beitz v. State
S.Ct. No. 35922
Court of Appeals

9. Did the court err in summarily
dismissing Workman’s successive
petition for post-conviction relief?
Workman v. State
S.Ct. No. 36216
Court of Appeals

STATUTE OF LIMITATIONS
1. Whether the trial court erred in
granting the defendant’s motion for
summary judgment based on the statute
of limitation in the wrongful death

claims

Castorena v. General Electric
S.Ct. Nos. 35123/35124/35852
Supreme Court

SUBSTANTIVE LAW
1. Whether the Local Economic
Development Act facially violates the
provisions of the Idaho Constitution that
prohibit a municipality from incurring,
outside of “ordinary and necessary
expenses” an indebtedness or liability
exceeding income and revenue for
a specific year without the assent of
qualified electors, as provided by Idaho
Const. Art. VIII, § 3 and 4.
Nampa Development Corp. v. Alldredge
S.Ct. No. 36333
Supreme Court

SUMMARY JUDGMENT
1. Whether the district court erred by
entering summary judgment and quieting
title in favor of the Bagleys.
Bagley v. Thomason
S.Ct. No. 36041
Supreme Court

CRIMINAL APPEALS

DEATH PENALTY CASES
1. Whether the district court order
forbidding communications with jurors
unless Hall can first demonstrate that
such communications are necessary to
protect his substantial rights violates his
rights under the First, Fifth, Eighth and
Fourteenths Amendments to the United
States Constitution.
Hall v. State
S.Ct. No. 35055
Supreme Court

DUE PROCESS
1. Was it error to permit the state to
offer evidence and argument implicating
Pickens in certain prior bad acts, where
that evidence was not admissible and
was highly prejudicial?
State v. Pickens
S.Ct. No. 34500
Court of Appeals

2. Did the court err in denying Hayes’
motion for a new trial?

State v. Hayes

S.Ct. No. 35482

Court of Appeals



Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

EVIDENCE

1. Did the officers’ testimony that
they believed Smith was intoxicated
impermissibly invade the province of the

jury and constitute fundamental error?
State v. Smith
S.Ct. No. 34855
Court of Appeals

2. Did the state present sufficient evidence

to support a finding that Peregrina

committed two aggravated batteries

during two divisible courses of conduct

such that two firearm enhancements were
supported?

State v. Peregrina

S.Ct. No. 35115

Court of Appeals

3. Did the court err in admitting the North

Dakota judgment of conviction because
it was not certified or authenticated?

State v. Moore

S.Ct. Nos. 35486/36033

Court of Appeals

(Update 12/01/09)

SEARCH AND SEIZURE —
SUPPRESSION OF EVIDENCE
1. Did the court err in denying Precht’s
motion to suppress his initial warrantless
seizure and in finding the officers had
reasonable articulable suspicion that he
was engaged in criminal activity?
State v. Precht
S.Ct. No. 34664
Court of Appeals

2. Did the court err in denying Vargas-

Tinoco’s motion to suppress and in

finding she had no expectation of privacy
in the hotel room?

State v. Vargas

S.Ct. No. 35212

Court of Appeals

3. Did the officer possess a reasonable,

articulable suspicion that Oviedo was

armed and dangerous so as to support a

search of his car for weapons as part of
the traffic stop?

State v. Ovideo

S.Ct. No. 35991

Court of Appeals

SENTENCE REVIEW

1. Did the district court lack jurisdiction
to sentence Miller as a persistent violator
because no information or amendment to
the information was ever filed charging

Miller with being a persistent violator?
State v. Miller
S.Ct. No. 35845
Court of Appeals

SUBSTANTIVE LAW
1. Did the court err by not making its
dismissal order with prejudice to re-filing
the charges?
State v. Naranjo
S.Ct. No. 35966
Court of Appeals

Summarized by:

Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867

We Help Families with Long-Term Care Planning

More and more of your clients, or their parents, are
going to need long-term care as time goes on. That
care is very expensive. Average costs in Idaho are:
$6,000-$8,000/month for nursing home care; $2,500-
$4,500/month for assisted living care; and $18-$25/
hour for in-home care. Medicaid benefits can help
pay for these care costs. Never, ever file a Medicaid
application for a client until you are sure that the ap-
plicant qualifies! When applying for Medicaid or
other public benefits (Veteran’s benefits), there are

often many hidden potholes, obstacles, and dangerous
curves in the road. We understand these problems, as
we have driven this road before — and we are prepared
to address and solve these problems for your client
and their families.

Sisson and Sisson, The Elder Law Firm, PLLC

We help seniors and their families find,
oet and pay for quality long-term care.

CONTACT US TO SEE HOW WE CAN HELP YOUR CLIENT
2402 W. Jefferson St., Boise, ID (208) 387-0729 www.ldahoElderLaw.com
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3> IpaHO CouRTs CORNER

Michael Henderson

Legal Counsel, Idaho Supreme Court

Providing more justice with fewer
resources; How the Bar can help

No one needs to be told of the effect
that the sharp economic downturn has
had on state revenues, and the resulting
problem of providing necessary gov-
ernment services while balancing the
budget. But the judicial branch faces a
special challenge as it strives to fulfill its
constitutional and statutory responsibili-
ties with reduced resources. We would
like to have the help of the members of
the Bar in meeting this challenge.

First, let’s look at the problem. The
facilities for Idaho’s trial courts are, for
the most part, not funded by the state. Un-
der Idaho Code § |
1-1613, the coun-
ties “provide suit-
able and adequate
facilities for the
district court” and
“the staff, person-
nel supplies, and
other  expenses
of the district
court.” Similarly,
under Idaho Code |
§ 12217, the =
counties provide
the facilities, staff and expenses for the
magistrate’s division. The salaries and
compensation of our judges, which are
set by statute, make up 64% of the Ju-
dicial Branch budget. Another 9% goes
toward compensation of court reporters,
and 21% to the compensation of other
court personnel, including Supreme
Court and Court of Appeals staff, the
Administrative Office of the Courts, and
trial court administrators. That leaves
only 6% for other operational expenses.
It is difficult to find any area where cuts
can be made without impairing essential
court services.

Nevertheless, the courts continue to
strive to meet the budgetary challenge.
The Judicial Branch adopted budget re-
ductions of nearly $2 million in FY 2009
out of a general fund budget of about
$30 million. The courts participated in
the Governor’s order in the fall of 2009
with an additional 2.5% holdback of
$745,600. How has this been done?

" Michael Henderson
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e In an unprecedented move,
all of Idaho’s justices and judges
agreed to work two days without
pay during the first six months of
2009.

e Other employees were
given two days’ leave without pay
during that same time frame.

e A hiring freeze has been
put into effect on all non-judicial
positions.

e Travel was cut, and meet-
ings were held by telephone con-
ference.

e  Many personnel costs were
shifted to the Drug Court, Mental
Health Court and Family Court
Service Fund, and to the ISTARS
Technology Fund. But these dedi-
cated funds cannot support these
costs for long before being ex-
hausted.

The courts continue to look for ways
to achieve economies, but the caseloads
are increasing and the need to provide
justice in a timely fashion continues.
The economic downturn has, predict-
ably, brought an increase in lawsuits.
During 2009, district court civil case fil-
ings statewide have increased 14% over
2008. In some of our larger counties the
impact has been more dramatic. The in-
crease in Canyon County was 31%; in
Ada County it was 21%. As the strain
of hard times wears on individuals and
families, an increase in the need for court
services in other areas can be expected.
This may be seen in the need for Fam-
ily Court Services and in certain criminal
cases, such as DUTISs.

It should also be borne in mind that
some of the services and programs pro-
vided by the Judicial Branch can ease the
burden on other parts of the state budget.
The effectiveness of our drug courts and
mental health courts, for instance, has a
significant impact on the Department of
Correction budget.

One of the proposals from the judi-
ciary at the upcoming legislative ses-
sion will be an emergency surcharge, in
an amount of no more than $15, to be
paid by those found to be have commit-
ted crimes or infractions. The surcharge

would have a sunset date and would be
in effect for no more than five years. The
surcharge would help to fund needed
court services and programs, including:
(1) drug courts and mental health courts;
(2) senior judges, whose services allow
for the dynamic use of judicial resources
and permit the judiciary to deal with the
burgeoning caseload while limiting the
need for new judge positions; (3) Fam-
ily Court Services, whose assistance in
dealing effectively with cases involving
families and children will be essential
during these times; (4) replacement of
obsolete computers and servers, whose
failure would jeopardize the ability of
trial court personnel, clerks of the dis-
trict court, and deputy clerks to conduct
the business of the courts; (5) strength-
ening efforts to collect millions of dol-
lars of court-ordered obligations; and (6)
expanded use of video teleconferencing
to save travel dollars. Without this sur-
charge, the ability of the courts to con-
tinue to fulfill their responsibilities will
be in serious jeopardy.

We would like to have the help of the
members of the Bar as we strive to ful-
fill our mission and provide the services
needed to meet the challenge of these
difficult times. Many of you deal direct-
ly with the courts on a day-to-day basis.
You get to see what works, what doesn’t,
and what could be made to work better.
If you have any thoughts on how we can
make our court system operate more ef-
ficiently or economically, please let us
know. You can direct letters to me or to
Patti Tobias, the Administrative Director
of the Courts, or you can contact me di-
rectly at (208) 334-2246 or at mhender-
son@idcourts.net. We appreciate and
value your assistance as we work togeth-
er to provide the people of our state with
the best possible system of justice.

About the Author

Michael Henderson is Legal Coun-
sel for the Idaho Supreme Court. He pre-
viously served as a Deputy Attorney Gen-
eral for 18 years (seven of those years as
Chief of the Criminal Law Division), and
before that was a Deputy Prosecuting
Attorney in Ada, Blaine and Twin Falls
Counties.



NipPER’s TECH TiPs

SociaL Mebpia OpPens Upr A VARIETY oF NEw PROFESSIONAL CONNECTIONS

Stephen M. Nipper
Dykas, Shaver & Nipper, LLP

Back when we were kids, if our par-
ents were asked to define the term “social
media,” they would have likely come up
with a pad of paper used in a game of
charades. Not a bad definition, even if it
is a bit dated.

So what is “social media?” Wikipe-
dia gives us the general definition of “[s]
ocial media is media designed to be dis-
seminated through social interaction, cre-
ated using highly
accessible  and
scalable publish-
ing techniques.”
Such a broad def-
inition  includes
how we commu-
nicate, how we
collaborate, how
we share multi-

media, and even LStephen e

how we share in-
formation about
businesses.

For attorneys, one of the most rel-
evant applications of social media is in
the “communication” area. For any busi-
nessperson (including attorneys), your
success is defined by the size of your
network. Thus, there is a great incentive
for attorneys to examine the possibilities
offered by social media. The three so-
cial media platforms best suited to this
purpose are: LinkedIn, Facebook and
Twitter.

LinkedIn

Of'the three social networks discussed
here, LinkedIn (http://linkedin.com) is
the most “professional.” LinkedIn is, in
a lot of ways, easiest understood as being
your on-line curriculum vitae, much akin
to what Martindale-Hubbell does in print
(and on the web). LinkedIn is a way for
people to build networks by connecting
with clients, former employees/employ-
ers, and former classmates. LinkedIn
event allows your past clients (with your
permission) and colleagues to provide
recommendations to your services.

One of the advantages of LinkedIn is
that it is a closed network: an individual
cannot add you as a contact unless they

have your permission first. They can’t
even initiate the connection process
without first demonstrating to LinkedIn
that they have sufficient contact with you
(e.g., your email address). Through such
screening processes, LinkedIn does a lot
of the work of eliminating and reducing
the potential SPAM that is inherent in
social media. Attorneys should remem-
ber the model rules as they create their
LinkedIn profile, making sure to not de-
fine their “specialties” in a manner which
would violate the rules. In my opinion,
of these tools, LinkedIn is one tool which
every Idaho attorney should be using.

Facebook

LinkedIn can be used to show your
“professional” (work) side, whereas Fa-
cebook (http://facebook.com) is how
you show your “personal” (home) side.
While the lines between work and home
are not very well defined, both do have a
role in a lawyer’s social media presence
on the Internet. Facebook, at its core,
is what the old website Classmates.com
should have been, that is to say, a way to
connect people online who know one an-
other, whether that be old high school or
college classmates. While Classmates.
com was around for years before Face-
book started, Facebook quickly overtook
Classmates.com, likely due to the price
(Facebook is free, whereas Classmates.
com charges a membership fee). Face-
book eventually went beyond the “con-
nection” aspect, evolving into an en-
tertainment platform where friends can
connect with one another, play games to-
gether, share photos, chat, etc. Recently,
the fastest growing group of Facebook
users has become the Baby Boomer gen-
eration; something has surprised a num-
ber of people.

Attorneys should
remember the model
rules as they create their
LinkedIn profile, making
sure to not define their
“specialties” in a manner
which would violate the
rules. LinkedIn is one tool
which every Idaho attorney
should be using.

Facebook has recently expanded its
offerings to include providing “pages”
where businesses (including law firms)
can establish a presence on Facebook
and connect/engage with their customers.
While that function may be terrifying to
some attorneys, it does provide one addi-
tional venue for lawyers to connect with
their clients and stay in touch with what
is important in their clients’ lives.

While Facebook can be an excellent
way to network with your customers,
friends and colleagues, it can quickly
become quite overwhelming, much akin
to trying to drink from a fire hose. One
tip I give to attorneys looking at trying
out Facebook is to be very, very careful
whom you add as “friends” on Facebook.
If it is not someone you are close with
or if it is not someone with whom you
have reason to build a personal or profes-
sional connection, you should consider
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carefully whether or not you want to
add them as a friend. This is due to the
fact that every “friend” that you add in-
creases the volume of information which
you must filter or sort through in order to
have conversations with people. Also, a
savvy attorney will make sure to exam-
ine Facebook’s privacy options carefully
(and regularly) to control who has access
to what information you provide.

Twitter

Twitter (http:/twitter.com) is the oth-
er common social media platform used
by attorneys. As of last count, there are
about a dozen Idaho attorneys I am aware
of which use Twitter regularly. Twitter
is a “micro-blogging” platform whereby
the blog posts are 140 characters or less
in length. The 140 character limitation is
imposed because the platform was built
to be friendly with cell phone text mes-
saging, 140 characters being the maxi-
mum length of a text message. While
most people do not use Twitter via text
messaging, the 140 character limitation
has remained...forcing people to more
quickly get to the point (something attor-
neys tend to be horrible at).

Think of Twitter as tool for facilitating
conversations between people on what-
ever topics they choose: from what they
had for breakfast, what they are working

A savvy attorney will make sure to examine Facebook’s
privacy options carefully (and regularly) to control who has
access to what information you provide.

on at work, to requests for a referral to
a local attorney. The local attorney ex-
ample is true: in the past few months,
I have referred a number of clients to
Idaho attorneys I know based upon posts
on Twitter asking for recommendations.
Of course, attorneys whom themselves
respond to such inquiries need to remem-
ber to follow the applicable model rules,
including but not limited to the rules re-
garding “solicitation.”

As with Facebook, Twitter can itself
be rendered useless by the sheer volume
of people using it who are connected
to you and can insert messages into the
stream you are reading. Because of that,
it makes sense to limit the number of
people you befriend on Twitter, or use
Twitter’s “lists” feature to help you fil-
ter out the messages of people you truly
want to follow the status of, versus the

Representing investors in cases
against stock brokers, insurance
agents, and financial advisors

+ Now Accepting Referrals +
Fee Split Arrangements

ATTORNEYS AT LAW
13965 Chinden Blvd. + Boise, ID 83713

208-415-5705 or 800-795-6512 44
Dale Schuman & Dan Looney

people you only occasionally have con-
versations with.

While it is a bit more complicated
than charades, all attorneys should be
aware of the social media tools their cli-
ents, friends and colleagues are using...
tools that can be used to find new jobs,
meet new clients, stay in touch with your
friends and colleagues, monitor break-
ing news developments in your practice
area, and even for simply enriching your
social life.

About the Author

Stephen M. Nipper is a Registered
Patent Attorney with Dykas, Shaver &
Nipper, LLP in Boise. If you would like
to test using any of the social media tools
listed above with Mr. Nipper, you can
find links to his social media accounts at

http://iMetNipper.com.
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over 100 years of experience with fiduciary solutions, your clients
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Local Idaho Presence & .
Administration Competence ' =

Contact us at:
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EmoTioNAL INTELLIGENCE IN LAW PRACTICE

Jan Salisbury M.S.
Salisbury Consulting

Of all the skills and knowledge re-
quired for success and exemplary per-
formance in the practice of law, perhaps
none is so overlooked, yet so essential,
as Emotional Intelligence. Of course,
attorneys need superb analytic and com-
munication skills. But knowledge, con-
trol and management of emotions has
become increasingly recognized as vital
to an attorney’s success.'

The educa-
tional psycholo-
gist, Howard

Gardner, revolu-
tionized educa-
tion by present-
ing the scientific
evidence for the

existence of
multiple intelli-
gences.” It was

Daniel Goleman, l‘ian Palisbury
however, in his

globally popular

book, Emotional Intelligence, who first
proposed that our emotional intelligence,
our capacity to be interpersonally and
intrapersonal skilled, matters as much or
more to our success at work than tradi-
tional 1Q.*> Indeed, during the last two
decades the measurement, research and
application of emotional intelligence
(EI) in schools and business has surged.
* Goleman and others define Emotional
Intelligence as Four Components:

1. Self-Awareness, the ability to rec-
ognize and understand your moods,
emotions, and drives as well as our
impact on others;

2. Self-Management, the ability to
control one’s moods, emotions and
stress as well as such characteris-
tics self-confidence, adaptability;

3. Social Awareness, the ability to
have accurate empathy for others,
understand diverse perspectives
and cultures and organizations;

4. Relationship management, the
ability to develop and influence
others, build bonds and collaborate
on teams, and manage conflict and
change. Often called professional-
ism, or peopleskills, these complex
competencies make a difference in
our efficacy as professionals.

In my work as an expert and consul-
tant to law firms and in conversations
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... knowledge, control and management of emotions
has become increasingly recognized as vital
to an attorney’s success.

with ten successful attorneys, I find the
role of EI is critical to an attorney’s suc-
cess. What are the vital emotional intel-
ligence competencies of the best attor-
neys? It depends. The practice of law
requires attorneys to wear multiple hats
including: the business owner and super-
visor, leader, team member, mentor and
trainer, trusted advisor and consultant, as
well as expert. Each of these roles require
different emotional abilities. For exam-
ple, working in a corporate environment
as a member of a multi-disciplinary team
may require different organizational
skills than working in a small practice.
Interacting with diverse individuals and
groups, all of these roles entail working
with emotions.

The role of emotions

In a profession where grasping the
nuanced legal argument and mastering
case law is fundamental to the training
of lawyers, what is the role of emotions?
Consider the emotionality of clients seek-
ing redress or representation, or the role
that emotions play in influencing a jury
to give large awards, or what creates an
environment where a firm consistently
attracts and retains high performing staff.
In each of these situations, emotions play
a prominent role. It’s important to un-
derstand that emotions are information,
and although we can ignore their pres-
ence, emotions affect our thinking and
behavior.® Whether or not a jury likes

you or the witnesses can be pivotal to the
outcome. One attorney told me he be-
lieves that an important qualification for
judges should be that they have sat in the
same room while their client cried. An-
other described that being “emotionally
present” for your client and believing in
the cause should help determine whether
or not you take the case. In other words,
an attorney’s emotional connection to the
case can be as important as the facts and
law. Lack of self-awareness of our emo-
tions and what they mean can also lead
to disruptive behavior. The attorney who
yells and tries to intimidate witnesses
through sarcastic and bombastic behav-
ior may actually be compensating for an
underlying fear or lack of confidence.
Or, he may just believes this is what gets
results.

The impact of our emotions in groups
has been well researched as emotional
contagion. In a controlled experiment,
trained actors who either behaved in a
negative or positive manner during a
group task exercise influenced groups.
Videos of the groups revealed that the
actor’s mood was reflected in the partici-
pant’s report, even though they did not
identify the cause. More importantly,
groups who experienced the positive ac-
tor were more collaborative and showed
less conflict. When people feel good,
they tend to be more creative, understand
information better and feel more opti-



mistic about their ability to achieve.” In
particular, leaders of groups need to un-
derstand their own needs and emotions
and moderate their moods carefully. One
judge, known for his quips and disdain
for the “scorched earth behavior” of at-
torneys who are combative and treat ev-
erything as adversarial, told me that with-
out humor he wouldn’t have survived the
gravity of the criminal cases over which
he presided. He believed that humor dif-
fused difficult emotions and created an
atmosphere that was more collegial, less
stressful and ultimately more productive.
Managing positive or negative emotions
effectively comes from understanding
what our emotions mean to us and the
impact emotions have on others. Aristo-
tle said it best: “To be angry is simple,
but to be angry with the right person, in
the right way, at the right time, and for
the right reason is not simple.” 8

Empathy and social intelligence

Social intelligence is universally ac-
cepted as a key competency for media-
tors. Judges and attorneys believe that
through their empathy and understanding
of the pain and anger that led to the dis-
pute, effective mediators are more able
to persuade attorneys and their clients to
seck the common ground. As one attor-
ney put it, she won’t budge for mediators
who just demand more money. Media-
tors who begin by authentically commu-
nicating: “I appreciate the effort you are
making to explore settling and I respect
your client’s position” are more likely to
create a positive climate where trust and
open communication facilitate a win-win
outcome. Goleman and Boyzatzis assert
that such socially intelligent behaviors
like empathy, engagement, and attune-
ment actually foster neurobiological
changes that create changes in specific
social neurons which in turn reproduce
the same effect in others.” In their stud-
ies, delivering critical feedback in a good
natured, positive manner was more likely
to feel positive to participants than the
same feedback delivered with negative
nonverbal behavior. Great mediators
intuitively know that the way we man-
age difficult conversations can either
positively motivate someone to perform
better or it can discourage them from do-
ing so.

Social intelligence is the hallmark
of attorneys who represent clients suc-
cessfully and who build great practices.
These attorneys are passionate about first
building a trusting client relationship.
They offered the following as their prior-
ities with clients: “What are their issues,

She has a knack for putting herself in the position of
jJurors, in their everyday lives and understanding what they
must be thinking and feeling in response to the case.

where are they going? It’s more impor-
tant to listen than talk. Appreciate all the
different perspectives. If I listen to them,
they will listen to me when they need to
because they trust me. I tell them I’'m
taking care of this. Talk to me as often as
you need to. Here’s how you can reach
me or my paralegal. You don’t need to
loose sleep, we will take care of this!”

Keeping clients well informed and
prepared for situations also build excep-
tional client relationships and enables the
client to hear bad news about their posi-
tion or unfavorable feedback about their
organization. Unquestionably, the EI re-
flected in these examples lead to a loyal
and satisfied client base.

The ability to understand other per-
spectives is clearly visible in courtroom
acumen. A colleague described a trial at-
torney in her firm that is highly respected
for her ability to take a complex legal
argument and make it understandable to
anyone. She has a knack for putting her-
self in the position of jurors, in their ev-
eryday lives and understanding what they
must be thinking and feeling in response
to the case. When she talks to them, it is

Many of the derailers
described in the leadership
literature also hold
true for attorneys: (1)
perfectionism, or failure
to set realistic goals; (2)
defensive and blames
others; (3) driving others
too hard by micromanaging
instead of delegating; (4)
blind ambition and extreme
disregard for colleagues
and subordinates.

as though they are having a conversation
over a cup of coffee.

Attorney as business owner
and Leader

Perhaps no role is as demanding and
as uncomfortable for attorneys than that
of the boss or supervisor. One attorney
described it this way: “running a busi-
ness tends to be a sideline in the practice
of law.”  Or as another in a small firm
lamented, “I spent a whole afternoon on
personnel issues and didn’t have a single
moment for my cases.” The focus on
billable hours in the law and other “ex-
pert” professions (consulting, account-
ing, etc.) as the only measurable index
of success contributes to undervaluing
other vital roles, the stress they can pro-
duce and the emotional intelligence they
require. Yet how personnel issues are
handled and the emotional environment
created by attorneys affect turnover, staff
performance and the ability of an organi-
zation to maximize productivity.'?

Indeed, the growing literature on lead-
ership affirms that emotional intelligence
is a key competency for high performing
leaders in business."" Practitioners and
researchers point out that qualities such
as self-confidence, teamwork, conflict
management, collaboration, develop-
ing others, communication and empathy
make a significant difference in leader’s
performance.”® Attorneys describe simi-
lar qualities in the leaders that bring out
their best and inspire them as: one who
is not full of himself; Is straightforward;
accepts different points of view, gives
constructive feedback; communicates
“job well done;” allows learning from
mistakes, cares about me, and makes fair
decisions about my work.

Leading emotionally
teams

Teams thrive on emotional intelli-
gence in a different way. Multiple studies
show that when team members feel they
belong to a unique and worthwhile group
that performs well and that together they
are more effective than apart, they will
be more creative and productive. It is
trust, group efficacy and identity that

intelligent
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propels teams to engage wholeheartedly
and do together what they could never do
individually.'

How do attorneys use emotional in-
telligence to build great legal teams?
Many attorneys honestly attribute their
early training out of law school not to
other attorneys but to their experienced
legal assistants and paralegals. They un-
derstand that their success is dependent
on building a formidable team of staff
and attorneys. How do you, as one attor-
ney said, get them and keep them? They
value their team members by involving
them in client meetings, taking them on
trips to meet the client who sees them
as part of their team and by asking for
and valuing their opinions. Everyone is
treated with respect and dignity.

Successful EI practices include: in-
volving their staff on all client meetings
and taking them on trips to meet clients;
making the team, not the just the lead at-
torney, responsible for client communi-
cation and managing the case; asking and
valuing the team member’s opinion; and
treating everyone with dignity and re-
spect. Over time, these behavioral prac-
tices create teams where the group norms
result in productive work environments
and stellar service to clients.

Toxic environments, blind spots,
derailers

Almost all of us have worked for
people who discouraged our best selves
at work. Toxic workplace traits range
from dissonant messages and poorly ex-
pressed missions to destructive habits,
including negative attitudes, coercive
rules and hostile climates.'* Legal work-
places are replete with high expectations
and stressful demands. When they also
include characteristics such as little posi-
tive regard, acrimonious communica-
tion, and favoritism, mistakes flourish
and costly turnovers are more likely.
Such behaviors were a significant factor
in costing Washington state $17 million.
The Seattle-Times reported that two as-
sistant attorneys general were embroiled
in turf battles and hostile communica-
tion throughout a major case against the
state. Their spiteful relationship was re-
flected in emails including one in which
the lead attorney rejected another attor-
ney’s request to be at a meeting “so that
I am not so much in the dark.” The icy
reply was, “There is a meeting, but it was
determined that your presence was not
necessary.” When the documents that
triggered the appeals process were not
forwarded to the lead attorney, the state
did not file its response in time and the
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IMPLEMENTING EMOTIONAL INTELLIGENCE

This article refers many articles and resources that will help attorneys understand
and begin to apply emotional intelligence. In particular, Goleman’s articles and
book on Primal Leadership are excellent. However, the best books for self-
assessment and specific strategies are Nadler’s Leaders’ Playbook and Caruso &
Salovey’s book, The Emotionally Intelligent Manager.

plaintiff’s attorney requested payment
for the largest personal injury lawsuit
ever filed against Washington state.
Blind spots or “derailers” also under-
mine our success at work. Blind spots
are deficiencies in self-awareness. De-
railers are a pattern of behavior that un-
dermines one’s ability to succeed.'” The
key to developing emotional intelligence
is understanding what they are and how
to manage them. The Center for Cre-
ative Leadership has identified an early
warning “derailment checklist” so that

He formed strong
relationships with his
legal assistant and other
attorneys and relied on
them to help him stay on
track. Essentially, he used
other people’s strengths to
complement his own and
formed a highly effective
team.

high potential leaders can diagnose their
potential weaknesses and find challenging
assignments, mentors and coaching that
would help them learn and grow.'® Many
of the derailers described in the leadership
literature also hold true for attorneys: (1)
perfectionism, or failure to set realistic
goals; (2) defensive and blames others; (3)
driving others too hard by micromanaging
instead of delegating; (4) blind ambition
and extreme disregard for colleagues and
subordinates."

The list suggest that some of our
greatest weakness may be our strengths
over done. One leader who manages a
large staff and a team of public attorneys

lives his open door policy. Each year he
unfailingly meets with every member of
his office with a tablet, pen, and a goal to
ask questions and listen carefully to his
employees’ experiences and needs. His
commitment to open, honest feedback and
his follow-up on issues earn him immense
respect and motivated employees.

Another way to compensate for de-
railers is to hire and value others whose
strengths are different. A colleague of
mine worked with a brilliant attorney. He
researched problems and issues and was
fascinated by what he called the “shiny
things” of a legal theory or argument.
Aware of this trait, he would openly share
with others his tendencies to veer off in di-
rections that would keep him from reach-
ing the end goal. He formed strong rela-
tionships with his legal assistant and other
attorneys and relied on them to help him
stay on track. Essentially, he used other
people’s strengths to complement his own
and formed a highly effective team.

Learning Emotional Intelligence

A prevailing myth about emotional in-
telligence is that you are either born with
it or not. While it’s true that children ex-
hibit gifts for managing their emotions and
interacting and influencing others, life ex-
periences are just as important.”® Further,
research and practice demonstrate that
Emotional Intelligence can be learned. At
its heart, Emotional Intelligence is not just
aconcept, it is a series of practices that can
be valued, communicated, and developed.
To achieve high levels of performance in
their multiple roles, attorneys should first
begin by valuing each role and identifying
the practices that lead to success. Then
invest in developing them.

Emotional Intelligence
in law schools

Developing and valuing emotionally
intelligent attorneys should begin in law
school. While emotional intelligence can
be taught in the classroom, developing EI
competencies are effectively learned when
students are observing and practicing law.
Integrating EI concepts and development
into internships allows students to see its



relevance to their profession as they in-
teract with attorneys and judges. Law
schools may best integrate Emotional In-
telligence into their curriculum through
an interdisciplinary approach, including
special expertise in measuring and devel-
oping EI competencies.?!

Law practices and organizations

As in business, law firms should
build Emotional Intelligence into their
organizational values and their profes-
sional development training for new
attorneys. Mentors can be trained and
selected, not only for their legal skills,
but for their ability to develop others by
coaching and modeling EI practices. If
the organization’s performance evalua-
tions include EI competencies, the entire
culture will strive to achieve them. Firm
committees could be designed to stretch
and develop new competencies as well
as maximize the organization’s long term
performance.”?  Finally, firms should
encourage attorneys to seek out educa-
tion from other professions that address
the challenges of running a business and
leading others.

Executive coaching

During the last 10 years, organiza-
tions have increasingly invested in grow-
ing their leaders.?® Executive coaching
has become a powerful tool for develop-
ing exemplary leaders because it “pro-
duces targeted results in less time than
other learning interventions”.** Further,
organizations are learning to act before
there is a problem or crisis. Occasional-
ly firms require an attorney whose derail-
ing or inappropriate behavior has created
a potential liability for the business to at-
tend training or coaching. While these
strategies can be successful, the better
return on investment is to offer coaching
to attorneys as they strive to reach their
potential in their multi-role career.® Ex-
perienced coaches use valid assessments
and other feedback to help professionals

and leaders identify their strengths and
opportunities for growth. Because the
average coaching engagement occurs
over months in small increments of time,
it is an effective method for reaching
goals and sustaining changes.

Conclusion

The practice of law requires attor-
neys to serve in diverse roles through-
out their career. Excelling in these roles
requires not only technical mastery, but
competence in Emotional Intelligence.
Law schools, firms and attorneys who in-
vest in developing EI practices are more
likely to achieve high levels of perfor-
mance in individuals and teams and cre-
ate workplaces that attract and retain the
best attorneys and staff.

About the Author
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WRITING SimPLY BENEFITS BOTH THE CLIENT AND ATTORNEY

—

Mark T. Peters, Sr.
Solo practitioner

Write in plain English. As lawyers,
we hear it all of the time. Statutes are
passed that require consumer forms to be
prepared in plain English. We all have
some idea of what plain English is, so
why aren’t more legal documents crafted
for simplicity and brevity?

I believe that the main reason is that
we are creatures of habit. Too often,
today’s legal writing looks like yester-
day’s.

We copy what other people have writ-
ten, and then we reuse what we have writ-
ten because it worked. A boss of mine
once said, “If it ain’t broke, don’t fix it.”
And to a certain extent that is true; as
long as nobody complains, the document
works. I believe that writing simply will

do two things to
make your docu-
ments better.
First they will be
concise. Lawyers
use too many
words. The read-
er gets lost in the
words looking for
the thought. Sec-
ond, they will be
precise.  Again,
too many words
can hide the

h/lark T. Peters, Sr.

meaning. Brevity and precision give our
work the power of clear thinking.

We should write more simply for two
reasons. First, it will help your client to
understand the issues contained in the
document. Second, it will make your life
easier.

With respect to the first reason, have
you noticed that sometimes the worst
clients are the smartest? They hone in
on every little detail and make you think
about and then explain why you are do-
ing something. Peter was like that for
me. [ was working for an automobile
manufacturing company and had inher-
ited a five-year supply agreement that
was then into its third year and had not
been finalized (and you wonder why the
automobile industry is in the shape it is
in). The agreement was a mess, and I
undertook to rewrite it to get rid of the
legalese. I sent a copy to Peter and set
up a meeting to go over my changes. We
went through three or four sections, and
he kept asking: “Is this a legal issue or is
it just language?” I scrambled to justify
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my changes, until we came to a section
and Peter said: “We can’t agree to this!”
That provision had been in the document
from the beginning of negotiations, but
nobody on our side had understood what
it meant until [ had translated it into sim-
pler language.

Taking the time and making the effort
to write simply will also make your life
easier. | was general counsel for a small
computer leasing company. The compa-
ny had been using a Master Lease Agree-
ment (“MLA”) for years before I arrived.
Typically, negotiations would drag on as
the parties discussed a variety of changes
the lessee would want in the MLA. 1
thought the agreement was a mess, so I
cleaned up the language, restructured the
agreement, and put it into two columns,
and from that point forward, except for
minor issues that I was not prescient
enough to have considered, negotia-
tions focused on four issues, all of which
were business issues and did not require
changes to the MLA language. I did not
have to be involved in most of the ne-
gotiations and could focus my efforts on
other issues confronting the company.

The common thread in both cases is
that I reduced the number of words and
the number of pages used in the original
agreements. Problems arise when too
many words are used. For example, ev-
erybody knows that a joint tenancy has
rights of survivorship. However, if you
draft a deed in Michigan and state that
the grantees are “joint tenants with full
rights of survivorship,” you have created
something different than a typical joint
tenancy. The Michigan Supreme Court
addressed this issue in Schulz v. Brohl.'
The Court reasoned that, if possible, all
words in a document have to be given
meaning. The result of the attorney add-
ing seven words to the deed is that he,
unintentionally, created a completely
new type of property interest: joint life
estates with contingent remainders in the

...It would behoove us
as lawyers to write more
simply. First, it will help

your client to understand
the issues contained in the
document. Second, it will
make your life easier.

grantees.

Let me give you an example of the
types of changes that can be made to sim-
plify language. The Idaho Code provides
circumstances where a good Samaritan
cannot be sued for providing aid:

That no action shall lie or
be maintained for civil dam-
ages in any court of this state
against any person or persons,
or group of persons, who in
good faith, being at, or stopping
at the scene of an accident, of-
fers and administers first aid or
medical attention to any person
or persons injured in such ac-
cident unless it can be shown
that the person or persons of-
fering or administering first aid,
is guilty of gross negligence in
the care or treatment of said in-
jured person or persons or has
treated them in a grossly negli-
gent manner. The immunity de-
scribed herein shall cease upon
delivery of the injured person
to either a generally recog-
nized hospital for treatment of
ill or injured persons, or upon
assumption of treatment in the
office or facility of any person
undertaking to treat said injured



person or persons, or upon de-
livery of said injured person or
persons into custody of an am-
bulance attendant.”

This section has 158 words. I would
propose rewriting the section as follows:

Nobody may maintain an
action in any court of this state
against a person who, in good
faith, administers first aid or
medical attention to any person
injured in an accident unless the
person administering the first
aid is guilty of gross negligence
in the care of the injured person
or has treated the injured person
in a grossly negligent manner.
This immunity ceases when the
injured person: (1) is delivered
into the custody of an ambu-
lance attendant, (2) is delivered
to a hospital generally recog-
nized for the treatment of ill or
injured persons, or (3) is treated
in the office or facility of a per-
son who undertakes to treat the
injured person.

The revised section contains 113
words. I believe that the second version
states the same ideas contained in the
original language.®> The voice in both sen-
tences has been changed from passive to
active. Because of that, a number of aux-
iliary verbs (e.g., “shall” and “can be”)
are deleted, unnecessary prepositions
(e.g., “herein” and “upon®) are removed,
and participles are transformed into ac-
tive verbs (e.g., “undertaking” becomes
“undertakes.”) The main point is that the
second version is easier to read. While
this is only one section, if you can make
these same transformations to an entire
document, the change is significant.

My experience with legal writing
has centered on contracts, explanatory
memos and employee handbooks. These
kinds of documents are essentially reci-

...legal writing has centered on contracts, explanatory
memos and employee handbooks. These kinds of
documents are essentially recipes, telling the parties what
to do. They are not the great American novel and don'’t
require creativity with respect to the language. What they
do require is the people reading them understand what
they say and what to do if a situation arises.

pes, telling the parties what to do. They
are not the great American novel and do
not require creativity. But they must be
easily understood, especially what to do
if a situation arises.

I intend to write about legal writing
in the coming months. For instance, I
will address how to make complicated
writing simpler, avoid “nouniness” and
why verbs are our friends.

I will then attempt to go into an area
that I do not believe is discussed much by
the writers on style, that is, the structure
of the document. I will start this with a
topic near and dear to my heart, that of
right-branching versus left-branching
sentences. After that, I will propose that
contracts are basically five-part docu-
ments: definition, obligation, default,
remedy and boilerplate. I believe that
if a structure of a document is planned,
it forces the drafter to write with that
structure in mind and avoid stream-of-
consciousness writing.

I hope that you find this endeavor
useful and worthwhile. If you have a
drafting question, please send it to me
and maybe we can use it as an example
for everybody.
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3 There are some changes that some may think go
beyond mere language. However, by trying to
make the language simple, I think that we can dis-
cover that any change in concept merely clarifies
the main thought of the provision. First, I use the
term “a person” rather than “any person or persons,
or group of persons.” In the context of the sen-
tence, “a person” includes anybody that is a mem-
ber of a group of persons. I have also deleted all
reference to how the good Samaritan came to be on
the scene; it doesn’t matter, what does matter is that
the good Samaritan is performing first aid. Finally,
I deleted the word “offers” because we are dealing
with the actions of the good Samaritan, not whether
he or she breached a contract to perform services
for the injured party.
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Lawyer ReErFerRRAL SERvVICE MATCHES PuBLIC WiTH PARTICIPATING ATTORNEYS

Kyme Graziano
LRS Coordinator

A recent survey by the research
firm Ipsos found that 25 million Amer-
icans avoided seeking legal help over
the past two years because they didn t
know how to choose the right lawyer.

-June 2007 San Jose Mercury News

This is where I come in. As the Law-
yer Referral Ser-
vice  Coordina-
tor, I take great
satisfaction  in
matching clients
with our attorney
panel members.

So what do | .
we do? The Law- -~ ¥
yer Referral Ser-
vice (LRS), oper- :
ated by the Idaho &E‘e Graziano
State Bar, screens
public calls and
matches them with LRS panel members
in the area of law they need. LRS is not a
pro bono program but a referral program

where the public finds an attorney who
can help them. When they registered,
each LRS attorney agreed to offer an ini-
tial half-hour consultation at $35 to LRS
referred clients. The LRS panel members
benefit by having their clients screened
prior to referral, whereas the public is as-
sured the attorney practices in the area of
law they need. The LRS received over
4,000 calls in 2009 while getting almost
900 internet hits each month. That’s
quite a few potential clients for our panel
members!

In 2009 the LRS had 280 registered
panel members and I would like to thank
them for their ongoing interest in the pro-
gram and their willingness to ‘train’ me
when I called them with questions. I’d
also like to invite those of you who have
not participated in the LRS to take ad-
vantage of our ‘first-time panel member’
registration rate of only $50. Attorneys in
their first year of practice also pay only
$50 to register and LRS is a great way
to help build a new client base. Return-
ing members who have been in practice
2-5 years can register for $100 and those
in practice for 6 years or longer for only

-

\

Let the Lawyer Referral Se'rvic::e send clients your way.

Many people who need an attorney don’t know what kind of attorney or where to look. The LRS
matches clients with participating attorneys.

Did You Know?

» Over 4,000 people call the LRS service yearly
* 900+ people use the online LRS monthly
* Your name is available to both online and call-in LRS clients

To learn how to sign-up for LRS contact Kyme Graziano at (208) 334-4500.

$125. It’s a small investment for a large
return of pre-screened clients.

The Lawyer Referral Service has be-
come increasingly important for people
who need a quality referral. We help them
define what area of law they may need
and what action they are looking to ex-
plore. Our main call areas include family
law, personal injury and real property is-
sues; however, this past year we’ve seen
a large increase in calls involving bank-
ruptcy. Along with these areas of law,
the LRS hopes to recruit panel members
in the more rural areas of our beautiful
state. If you practice in any of these areas
or live in an area with few attorneys, I
strongly urge you to call and register!

Today, the LRS program is growing
and evolving into an even greater pub-
lic service. Along with our new tiered
registration rate we are upgrading our
screening process to constantly improve
the quality of our referrals. I invite you
to become a panel member of the Law-
yer Referral Service and utilize the pre-
screened clients. Please contact (208)
334-4500 anytime with your questions
on registration or program dynamics.

\
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OF INTEREST

Wright Brothers Law Office
adds two attorneys to Twin

Falls firm

Wright Brothers Law Office, PLLC is
pleased to announce that Patricia Migli-
uri and Steven R. McRae have joined the
firm’s Twin Falls office as associates.

Ms. Migliuri has joined the firm’s
litigation and family law practice groups.
Previously, Ms. Migliuri was a judicial
law clerk with the
Honorable John K.
Butler in Jerome
County, Idaho. Ms.
Migliuri  received
her J.D., magna cum
laude, from the Wil-
lamette  University
College of Law and
her B.A., magna cum
laude, from Gonzaga
University.

Mr. McRae has joined the firm’s
business and trans-
actional practice
group. Previously,
Mr. McRae was a
judicial law clerk
with the Honorable
R. Barry Wood in
Gooding  County,
Idaho. Mr. McRae
received his J.D.
from the University
of Idaho College of
Law and his B.A.,
summa cum laude, from Brigham Young
University — Hawaii.

Both can be reached at (208) 733-
3107.

Clerk of Federal District and

Bankruptcy Court appointed

Chief District Judge B. Lynn Win-
mill, Chief Bankruptcy Judge Terry
L. Myers and Chief Magistrate Judge
Candy W. Dale are pleased to announce
that Elizabeth “Libby” Smith has been
named as Clerk of Court for the United
States District and Bankruptcy Court for
the District of Idaho. Smith is expected
to begin her new duties as Clerk of Court
by January, 2010.

As Clerk of Court for the District of
Idaho, Smith will be responsible for lead-
ing and directing all of the administra-
tive and operational areas of the District
Court and Bankruptcy Court, through of-
fices in Boise, Pocatello, Coeur d’Alene
and Moscow. As the primary court ex-

Patricia Migliuri

Steven R. McRae

ecutive and chief
administrator, Smith
will advise the judg-
es of the court and
be responsible for
areas such as finan-
cial management,
space and facilities,
jury services, human
resource  adminis-
tration, information
technology services,
policy and procedural implementation,
strategic planning, statistical analysis,
interaction with the Bar, and public rela-
tions.

Smith is currently the Deputy Court
Administrator for the United States
District Court for the Eastern District
of Michigan. Prior to her work in the
federal courts, she served as the Deputy
Court Administrator for the Sixth Judi-
cial Circuit Court in Oakland County,
Michigan’s largest state trial court.

Smith received a Master of Science
in Business Information Technology and
a Bachelor of Business in Business Ad-
ministration from Walsh College in Troy,
Michigan. In 2008, she was appointed to
a two-year term on the federal judiciary’s
Information Technology Advisory Coun-
cil and is currently participating in the
Federal Court Leadership Program.

Elizabeth "Libby”
Smith

Hall recognized in Best

Lawyers in America

Hall, Farley, Oberrecht & Blanton,
P.A. is proud to announce that Richard E.
Hall has been named as the “Boise Best
Lawyers Personal Injury Litigator of the
Year” for 2010, by Best Lawyers, the
oldest peer-review ——
publication in the le- ?
gal profession.

After more than
a quarter of a century
in publication, Best
Lawyers is designat-
ing “Lawyers of the
Year” in high-profile
legal specialties in
large legal commu-
nities. Only a single
lawyer in each specialty in each commu-
nity is being honored as the “Lawyer of
the Year.”

Best Lawyers compiles its lists of
outstanding attorneys by conducting ex-
haustive peer-review surveys in which
thousands of leading lawyers confiden-
tially evaluate their professional peers.

Richard E. Hall

The current, 16th edition of The Best
Lawyers in America (2010), is based on
more than 2.8 million detailed evalua-
tions of lawyers by other lawyers.

The lawyers being honored as “Law-
yers of the Year” have received particu-
larly high ratings in our surveys by earn-
ing a high level of respect among their
peers for their abilities, professionalism,
and integrity.

Magistrate Commission
appoints Thomas W. Clark

Sixth District Magistrate Commission
appointed Thomas
W. Clark as the new-
est magistrate judge
in Bannock County,
replacing Honorable

Rob C. Naftz.
Mr. Clark has
practiced law in

Pocatello for 23
years. He grew up in
Pocatello and gradu-
ated from Pocatello
High School. He got
a bachelor’s degree
from Brigham Young University in Busi-
ness Finance with minors in Accounting
and English in 1980. He graduated from
the University of Idaho Law School in
1983.

Mr. Clark and his wife, Camille, have
been married 28 years and have five chil-
dren and two grand children. They enjoy
spending time with their family.

Thomas W. Clark

Chief Justice Eismann

honors volunteers

The Honorable Chief Justice Daniel
T. Eismann issued a proclamation on
Oct. 23 at Capital Park in Boise to recog-
nize the volunteers
who give their time
and resources to pro-
tect Idaho’s children
through the Court
Appointed  Special
Advocate Program.

By signing the
proclamation, Chief
Justice Eismann
publicly recognized
the citizens appoint-
ed as Guardian ad
Litem volunteers. Through their service
to the Court Appointed Special Advocate
Program, the volunteers represent the in-
terests of abused and neglected children

Chief Justice Daniel
T. Eismann
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Discussing the American
court system at the Fifth
Judicial District are, from
left to right: Samuel Suh,
Interpreter; Shelli Tubbs,
Admin. Assist.; Hwang
Seongmi, Associate Judge;
Eom Min Yeoung, Assistant
Court Officer; Yang Soeur,
Associate Judge; Kim Jyae
Ryung, Judge; Randy J.
Stoker, District Judge;
Bae Kwangkwk, Presiding
Judge; Park Seong Jong,
Assistant Court  Officer;
Woo Guem Do, Clerk of
Court; Kim 1l Su, Clerk of
Court; Jerry Woolley, Jury
Commissioner.

who are involved in child protection
courts.

“These selfless individuals are work-
ing hard to provide a voice for the chil-
dren who need it the most. They’re giv-
ing back to the community and ultimately
contributing to the quality of life among
our citizens,” said Chief Justice Eismann.
In 2008, 71 percent of abused and ne-
glected children in Idaho were appointed
a Guardian ad Litem volunteer, and those
volunteers donated 26,753 hours.

In an effort to raise awareness for
those children who fall victim to abuse
and neglect, the volunteers also imple-
mented a statewide initiative called No
Forgotten Children. The proclamation
capped off a 7 a.m. public event hosted
by No Forgotten Children. Cutouts of
386 children holding messages to the
community were displayed throughout
Capital Park and a booth with informa-
tion on foster care and the Idaho Court
Appointed Special Advocate program
was on site.

“This thoughtful endeavor will move
us toward our goal of providing every
abused and neglected child, through the
voice of a Guardian ad Litem volunteer,
a chance for a safe, permanent home and
an opportunity to thrive,” said Chief Jus-
tice Eismann.

ABA offers scholarships

The American Bar  Association
ScholarshipFundisacceptingapplications
for the 2010-2011 school year. The ABA
Legal Opportunity Scholarship Fun is
intended to encourage racial and ethnic
minority students in ABA-accredited law
schools. An award to an entering first-
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year student may be renewable for two
additional years. The application is
available for download at http:/www.

abanet.org/fje.

Korean judges visit Idaho

to learn about courts

On October 22 & 23, the Fifth Judicial
District hosted a Korean delegation
of judges and judicial officials. The
Supreme Court of Korea sent 25
delegations to visit 49 different courts
in the United States as part of an effort
to consider implementing jury trials.
As luck would have it, every jury trial
scheduled in the district settled and the
visitors to Idaho were not able to observe
an actual trial. However, District Judge
Randy J. Stoker spent the majority of the
visit with them explaining the history
and process of the jury system and
answering questions from the delegation.
Jerry Woolley, Twin Falls County Jury
Commissioner, also explained the process
by which our juries our summoned
to service and selected to serve. The
delegation also observed preliminary
hearings and small claims trials during
their visit to Twin Falls.

Comment sought on rules

The Judicial Conference of the United
States Committee on Rules of Practice
and Procedure is accepting comments
on a preliminary draft of proposed
amendments to the Federal Rules of
Bankruptcy and Criminal Procedure, and
on the preliminary draft of the proposed
comprehensive style revision of the
Federal Rules of Evidence.

Photo by Diane Schozman

Copies of the proposed amendments
can be obtained by calling the Rules
Committee Support Office at (202) 502-
1820, or writing to the Rules Committee
Washington, D.C., 20544. The language
can be found at www.uscourts.gov/rules

Oregon attorneys stand up

for environment

The Oregon State Bar Board of
Governors has adopted two measures
that embrace concepts of sustainability.
At its 2009 annual planning retreat on
Oct. 30, 2009, the BOG adopted a new
article for the Oregon State Bar Bylaws
to embrace principles of sustainability
and establish a sustainability coordinator
for Bar operations. The board also
authorized the formation of a permanent
Sustainable Future Section of the Bar.
The Oregon Lawyers for a Sustainable
Future urged the board to take action
based on the findings of a task force and
the urging of almost 500 lawyers.

Licensing deadline is Feb. 1

The 2010 licensing deadline is
February 1, 2010. Your payment and
forms must be physically received in
the Idaho State Bar office by deadline to
avoid the late fee. Postmark dates do not
qualify. If your licensing is going to be
late, be sure to include the appropriate
late fee: Active, Out of State Active
and House Counsel — $50; Affiliate
and Emeritus — $25. The final licensing
deadline is March 1, 2010.

Contact the Membership Department
at (208) 334-4500 or astrauser@isb.
idaho.gov if you have any questions.



OF INTEREST

Lauren Paul Kendra Raver

IAP elects new officers

The Idaho Association of Paralegals,
Inc. recently elected a new slate of offi-
cers for 2009 — 2020 year. The officers
are:

e President: Lauren Paul, URS
Corporation, Boise

*  Vice President of Policy and Public

Lisa M. Warren

Greg Bradford Lisa Hoag

Affairs: Kendra Raver, Finch &
Associates, Boise

*  Vice President of Membership: Lisa
M. Warren, Office of the Attorney
General, Division of Human
Services, Boise

*  Vice President of Education: Greg
Bradford, Goicoechea Law, Nampa

-

Annette Bottaro-
Walket

Kathryn Brandt

* National Affairs Representative:
Lisa Hoag, Idaho Transportation
Department, Boise

¢ Treasurer: Kathryn Brandt, Elam &
Burke, Boise

*  Secretary: Annette Bottaro-Walket,
URS Corporation, Boise

Monte Ray Whittier
1955 - 2009

Monte Ray Whittier passed away
peacefully in his home in Eagle, Idaho on
the morning of Dec. 3 after a courageous
two-year battle against Lou Gehrig’s
disease.

Monte was an inspiration to all those
who knew and loved him. Monte was
born the youngest of three children on
June 28, 1955 in Pocatello, Idaho to
his loving parents Marjorie Lucille and
Raymond “Max” Whittier. He graduated
from Highland High
School in Pocatello
where heparticipated
in basketball and
golf. He received a
B.S. degree from the
University of Utah
and graduated with
a law degree from
the University of
Idaho, finishing his
education a year and
a half early.

After graduating from law school
Monte joined his father’s law firm in
Pocatello and became a partner a few
years later. After 18 years of private
practice, Monte moved his family to
Idaho Falls to try his hand at corporate
law. During this time the family enjoyed

Monte Ray Whittier

many weekends in the Teton Valley,
skiing, hiking, and building a cabin. Fate
brought them to Boise five years later,
where Monte found employment with
Liberty Mutual Insurance, focusing on
workers compensation law. He loved this
job and the people he worked with and
only stopped when he could no longer
lift his files and was too weak to put in
a full day’s work. Monte had an amazing
work ethic and only missed a handful of
sick days his entire career. Before he was
stricken with this devastating disease, he
was very active, enjoying biking, snow
skiing, coaching and supporting his
children’s sporting events.

After moving to Boise, he started
refereeing high school soccer games and
eventually some college games. Monte
didn’t like to do things unless he was
really good at them and luckily he was
good at a lot of them. Out of all his many
accomplishments he made it known that
he most wanted to be remembered for
being a good husband and father. We
will truly miss him and his contagious,
boisterous laugh so often heard as it
carried from room to room.

Monte was preceded in death by
his mother Lucille, who passed away a
month before him, and his father. He is
survived by his wife Denise, and children
Jason, Sarah, and Sadie. He also leaves
behind sisters, Cheryl (Doug) Whittier,

Charlene (Mark) Burk, half sister Tonia
Cooper, and several adoring nieces and
nephews.

Monte was an active member of The
Church of Jesus Christ of Latter-Day
Saints. Funeral services were held on
Dec. 7 at the LDS Eagle Stake Center,
2090 N. Eagle Road, Eagle. Burial was
followed at Dry Creek Cemetery.

In lieu of flowers, consider donating
to ALS Research in Monte’s honor in
hopes that a cure can be found. https:/
www.als.net/Getlnvolved/Donate.aspx
(In the Comment section of the webpage
reference: Monte Whittier Memorial); or
by mail to ALSTDI, In Honor of Monte
Whittier, c/o Vanessa Winfield, 215 First
St., Cambridge, MA 02142.

Aaron Charrier
1971 - 2009

On Dec. 7, 2009 Aaron Charrier
passed away at Saint Alphonsus Hospital
leaving behind a loving family, good
friends, work colleagues and dirt bike
buddies. His charm, keen intelligence,
sense of humor and passion will be
missed by all that knew him. The Texas
Longhorns, Dallas Cowboys, and Boise
State Broncos have lost one of their most
stalwart fans.

Aaron was born on July 24, 1971
to John and Teresa Charrier in Monroe,
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Louisiana. He spent most of his boyhood
and teenage years, however, in Texas.

After graduating from South Garland
High School in Garland, Texas, Aaron
joined the U.S. Air Force in 1990. To his
pleasant  surprise,
he was stationed
at Mountain Home
Air Force Base, a
place he envisioned
to be as lovely as its
name. Despite the
initial shock, Aaron
learned to love
Mountain Home
and the great state
of Idaho. So much
so, that he vowed to
never leave. During the first Gulf War
Aaron was stationed in Saudi Arabia,
the Philippines and Columbia. Aaron
was honorably discharged in 1994, and
leaves behind many air force pictures
of his buddies and himself experiencing
desert life.

While serving in the air force, Aaron
met and married Deborah Hanson of
Meridian, Idaho. Aaron and Deborah had
one son, Brady David born on March 1,
1998. They were later divorced in 2004,

Boise State University was Aaron’s
next destination where he graduated
Magna Cum Laudein 1998 in Philosophy.
After graduating from college Aaron
served for a short time as an Ada County

Aaron Charrier

Probation Officer. Then he moved on
to a related field, law school, attending
Drake University in Des Moines, lowa.
While at Drake, Aaron distinguished
himself academically by graduating with
honors and serving as the Projects Editor
for the Drake Law Review.

Aaron became a member of the Idaho
State Bar and Idaho Trial Lawyers’
Association in 2003. In this capacity he
worked with several firms. At the time of
his death he was a partner in the firm of
Greener, Burke, and Shoemaker. Aaron
often would go to the office as early
as 5:00 A.M. to work on behalf of his
clients.

At a Christmas party in 2003, Aaron
met his future wife, Becca Harris. They
began dating almost immediately and
were married in February of 2005. Aaron
and Becca enjoyed many wonderful
times in the six years they were together,
most notably trips to Jamaica, the Oregon
Coast and Hawaii. Beyond merely a
husband, Aaron was Becca’s best friend.
They shared an intense love and respect
for one another that was rare and mutual.
In November of 2008, their daughter
Claire Kayanna was born.

Aaron loved the outdoors. Nothing
made him happier than going up in the
mountains ready to take off on his dirt
bike. Broken bones, injured shoulder,
nothing stopped him from heading out
to ride.

Aaron’s many friends and family
will always remember his love for his
two children, Brady 11, and Claire 1. He
and Brady did so many things together;
biking, playing video games, going to
movies. They shared jokes and Aaron
hardly ever missed one of Brady’s
activities. Aaron called Claire “beautiful
baby girl” and was the first person
to make her giggle and laugh when
he made her fly and reach for the sky.
Aaron deeply loved and admired both of
his children for all of their unique and
special talents.

Aaron was a generous and loyal
friend. He never met a stranger, but
rather connected with people so easily
he was always surrounded by friends.
Aaron treasured his many friendships,
and so often found comfort and courage
through his friends.

Aaron is survived by his mother,
Teresa Starks and her husband, Larry
Starks, his sister, Lisa Charrier and her
three children (John, Alexis and Isaiah),
and his brother Andrew Charrier. He
also is survived by his wife, Becca and
children, Brady and Claire. Aaron’s
father John preceded him in death. Go
with God now, Aaron.

A memorial service was held on
Monday, Dec. 14, 2009 at Cloverdale
Funeral Home in Boise. A reception
followed the service. Condolences to the
family may be submitted online at www.
CloverdaleFuneralHome.com.

: 2

AW FOUND

s

wagpcony

M. Allyn Dingel, Jr.

Ly

Helping the profession serve the public

The Idaho Law Foundation has received a generous donation from Timothy and Anne Hopkins, in memory of:
M. Allyn Dingel, Jr. and Edward (Ted) Wallace Pike.

The Idaho Law Foundation has received a generous donation from the Honorable Alan Lance, in memory of:
The Idaho Law Foundation has received a generous donation from the Idaho Chapter Federal Bar Association,
in memory of: M. Allyn Dingel, Jr.

The Idaho Law Foundation has received a generous donation from Linda Pall in honor of: The opening of
Camacho Mendoza Coulter Law Group and Zach Pall upon his graduation from Law School.

3
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10/8/09 — 12/1/09

UPDATES TO IDAHO STATE BAR ATTORNEY DIRECTORY

The attorneys listed have had a change in their membership information (name, firm, address, phone, fax, email, website or status)
during the time period indicated. For complete information, please visit our website at www.isb.idaho.gov.

Douglas Gregg
Abenroth

Powers Tolman, PLLC
Twin Falls

Gregory Marshall
Adams

Richardson & O’Leary,
PLLC

Boise

Randall Richmond
Adams

Carey Perkins, LLP
Coeur d’Alene

John F. Adlard

Law Offices of John F.
Adlard

Portland, OR

Gaylon Rich Andrus
Rigby, Andrus & Rigby,
Chtd.

Rexburg

Brett Carl Anthon
Coffel, Anthon & Beaber,
PC

Nampa

Melissa Kay Aston
Rupert

Donna W. Aurand
Colorado State University
Fort Collins, CO

Shirley Bade

Shirley Bade Law Firm,
PC

Coeur d’Alene

Kimberly J. Bailey
Middleton

David Joseph Barber
Boise

J. Craig Barrile
J. Craig Barrile, PS
Deer Park, WA

Aaron J. Bazzoli
Mimura Law Offices,
PLLC

Caldwell

Jayme Lynn Beaber
Coffel, Anthon & Beaber,
PC

Nampa

Paul M. Beeks
Twin Falls

Christopher James
Beeson

Givens Pursley LLP
Boise

William Lyman Belnap
Belnap Law, PLLC
Boise

James Michael Bendell
Bendell Law, PLLC
Post Falls

Dwight F. Bickel
Phoenix, AZ

Amy Catherine Bistline
Bistline Law

Coeur d’Alene

Kelsey Dionne Bolen
Mililani, HI

Virginia Ann Bond
Bond Law, Chtd.
Payette

Joseph Walden Borton

Borton Law Offices
Boise

ELAM & BURKE

251 E. FRONT STREET * SUITE 300 - BOISE, 1D 83702
208.343.5454 - WWW.ELAMBURKE.COM

ATTORNEYS AT LAW

IS PLEASED TO ANNOUNCE THAT
WILLIAM G. DRYDEN

HAS BECOME A FELLOW OF

THE AMERICAN COLLEGE OF TRIAL LAWYERS

Canada.

Idaho for 30 years.

The induction ceremony at which
Mr. Dryden became a Fellow
took place recently before an
audience of approximately 974
persons during the 2009 Annual
Meeting of the College in Boston.

Founded in 1950, the College is
composed of the best of the trial
bar from the United States and

William G. Dryden is a
shareholder of Elam & Burke,
P.A. and has been practicing in

Allan Ray Bosch
Capitol Law Group, PLLC
Boise

Daniel Wayne Bower
Belnap Law, PLLC
Boise

Amanda Anneliese
Breen

NWS5 2RB, UNITED
KINGDOM,

Mary Elizabeth Bridge
Idaho Conservation
League

Boise

Jennifer Kauth Brizee
Powers Tolman, PLLC
Twin Falls

Susan Corisis Brooks
Boise

Daniel Stephen Brown
Fuller Law Offices

Twin Falls

Hon. Mitchell W. Brown
Sixth District Court

Soda Springs

Jeremy Dean Brown
Carey Perkins, LLP
Idaho Falls

Keith D. Brown
Randall/Danskin
Spokane, WA

Kent M. Brown
Callister Nebeker &
McCullough

Salt Lake City, UT

Leslie Skinner Brown
Carey Perkins, LLP
Boise

Wayne Robert Brydon
Cibolo, TX

Bernadette Cecile
Buentgen

Eagle

Muriel M. Burke

Muriel M. Burke, PC
Coeur d’Alene

Jonathan Andrews
Burky

Macomber Law, PLLC
Coeur d’Alene

MULTI-FACETED
EXPERIENCE:

IMPARTIAL AND INSIGHTFUL
DISPUTE RESOLUTION

Larry C. Hunter

Mediation, Arbitration, Evaluations,

Administrative Hearings
(208) 345-2000
Ich@moffatt.com
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Scot Robert Campbell Nicholas Isaac Clinton Stevens

Boise Chamberlain Coddington
Ned A. Cannon Nic Chamberlain, Coddington Law, PC
Smith & Cannon, PLLC Attorney at Law Boise

Lewiston Boise Alan James Coffel

Nicole Lee Cannon Lisa Marie Chesebro Coffel, Anthon & Beaber,
Powers Tolman, PLLC City of Post Falls PC
Twin Falls Post Falls Nampa

Christian Carl
Christensen |l

Brian John Coffey
Coffey Law Office

Donald Francis Carey
Carey Perkins, LLP

Idaho Falls Andrade Law Office, Inc. Boise
Christopher Stiles Boise Charles Anthony
Carley Glenna Mae _Cohara

Costa Mesa, CA Christensen Southeastern Ohio Legal

Boise Services
Athens, OH

Lea Candy Cooper
ACLU of Idaho

Ronald George Caron
Jr. Peter DeWitt

RGC Tax & Estate Christofferson
Solutions, PLLC Holden, Kidwell, Hahn &

Boise Crapo, PLLC Boise

Steven Edward Carr Idaho Falls  Scott Douglas Crawford
Fuller & Carr Susan Marie Clark Seattle, WA

Idaho Falls The Huntley Law Firm, Marc Ryan Crecelius

Janaya L. Carter PLLC Mimura Law Offices,
Routh Crabtree Olsen, Boise PLLC
PS Thomas J. Clark Caldwell

Bellevue, WA Thomas J. Clark, PLLC Dallin Joseph Creswell
Jonathan Paul Carter Lewiston Cassia County
CH2M Hill Prosecutor’s Office

Kirkland, WA Burley

Robert Wade Curtis
Belnap Law, PLLC
Boise

Val Dean Dalling Jr.
Dalling & Dalling
Rexburg

Gerald W. Darnall

JNB Capital, LLC

Eagle

Timothy Shane
Darrington

Lovan Roker Darrington
& Rounds, PC

Caldwell

Nicole Elizabeth Davis
Washington Department
of Health & Human
Services

Spokane, WA

Jennifer Schrack
Dempsey

Banducci Woodard
Schwartzman, PLLC
Boise

J. Patrick Denton
Enid, OK

Ryan Kenneth Dowell
Mimura Law Offices,
PLLC

Meridian

David Roger Ducharme
Coeur d’Alene

M. Patrick Duffin
Duffin Law Office, Chtd.
Idaho Falls

Dan Cid Dummar
Beard St. Clair Gaffney,
PA

Rexburg

Stephanie Theresa
Ebright

U.S. Environmental
Protection Agency
San Francisco, CA

Richard Allen Ekman
Ekman, Bohrer & Thulin,
PS

Seattle, WA

Gary W. Elliott
Social Security
Administration

Eugene, OR

Douglas David Emery
Owyhee County
Prosecutor’s Office
Murphy

Steven D. Erdahl
Golden, CO

Preserving the Civil
Justice System

IDAHO
TRIAL
LAWYERS

ASSOCIATION

Guarding
Individual Rights

Membership Has Its Privileges.......

Statewide Networking
Idaho’s Best Seminars
Legislative Representation
Amicus Curiae
Members-Only Listserv

Huegli
Mediation & Arbitration

Serving Idaho, Oregon and Washington

Personal injury, commercial disputes,
construction law, professional liability.

Available Statewide.
37 years litigation experience.
Martindale-Hubbell AV Rated.

Nationwide Research Access
Trial Mentoring

Daily Legal News Briefs
Practice Forms

www.itla.org — itla@itla.org — (208) 345-1890

James D. Huegli

1770 West State Street, Suite 267
Boise, ID 83702

Phone: (208) 631-2947

Fax: (208) 629-0462

Email: jameshuegli@yahoo.com

Web: www.hueglimediation.com
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Hyrum Dean Erickson
Rigby, Andrus & Rigby,
Chtd.

Rexburg

Heather Orme
Farnsworth

Cannon & Match, PC
Salt Lake City, UT

Robert Gregory Ferney
Mimura Law Offices,
PLLC

Caldwell

Steven Fisher

Steven Fisher, Attorney
at Law

Boise

Deanna Sue Solomon
Flammia

Flammia & Solomon, PC
Coeur d’Alene

Danelle Cope Forseth
Moscow

M. Laurie Litster Frost
Litster Frost Injury
Lawyers

Boise

Lance Ludwig Fuisting
Mimura Law Offices,
PLLC

Caldwell

Greg Jackson Fuller
Fuller Law Offices
Twin Falls

Robert Lee Gaddy
U.S. Army
Mililani, HI

Jennifer Dee Gaffaney
Carey Perkins, LLP
Coeur d’Alene

Deborah Alison Gates
King Law Offices
Boise

P. Denise Giles
Perkins Law, PLLC
Caldwell

Kara Marie Gleckler
Worst, Fitzgerald &
Stover, PLLC

Twin Falls

James Eric Goldmann
Mimura Law Offices,
PLLC

Caldwell

Hon. Dan C. Grober
Owhyee County
Magistrate Court
Murphy

Randall Scott Grove
Mimura Law Offices,
PLLC

Caldwell

Chad William Gulstrom
Gulstrom, Henson &
Petrie, PC

Nampa

Donna Michelle
Gustavson

Hawley Troxell Ennis &
Hawley, LLP

Boise

Kimberly Anne Hahn
Bonneville County Public
Defender’s Office
Idaho Falls

Rachel M. Hamilton
Nampa

Randolph Martin
Hammock

Law Offices of Richard
M. Lester

Canoga Park, CA

John Rulon Hansen Jr.

Eden, UT

Rebecca Biddle Wood
Hardesty

Rebecca Hardesty Law
Offices

Boise

Paul Richard
Harrington

Lukins & Annis, PS
Coeur d’Alene

Daniel Patrick Harvath
Arcadia Domain LLC
Twin Falls

Matthew Earl Hedberg
Portland, OR

Robert William Heller
Clark Nuber, PS
Bellevue, WA

Robert Scott Hemsley
Minidoka County
Prosecutor’s Office
Rupert

David Fermin Hensley
Office of The Governor
Boise

Ryan Patrick Henson
Gulstrom, Henson &
Petrie, PC

Nampa

Samuel Albert
Hoagland
Boise

Ryan Lynn Holdaway
Pitcher & Holdaway,
PLLC

Boise

Kevin Price Holt
Wetzel, Wetzel & Holt,
PLLC

Coeur d’Alene

Jeffrey Gordon Howe
New Plymouth

Taeya Marie Howell
Austin, TX

Michael Shawn Jacques
Jacques Law Office, PC
Boise

John Ryan Jameson
Risch Pisca, PLLC
Boise

Regan C. Jameson
Canyon County
Prosecutor’s Office
Caldwell

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I ACDL

STANDING TALL FOR THE ACCUSED

WOoRLD CLASS DEFENDERS

WOoRLD CLASS SKIING

SUN VALLEY SEMINAR
MarcH 5 - 6, 2010
KEYNOTE SPEAKERS INCLUDE

e LisA KiRSCH SATAWA
*  RicHARD OFSHE, PH.D.

*  ANTOINETTE KAVANAUGH, PH.D.

e DEeja VISHNEY

e Davip Z. NEVIN

e  MiICHAEL BARTLETT
e SARA THOMAS

For More Information:

Contact IACDL
Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

Stephen C. Smith, former Chairman
of the Washington State Bar Association
Disciplinary Board, is now accepting
referrals for attorney disciplinary
investigations and proceedings in
Washington, Idaho, Hawaii, and Guam.

Ernics & LAWYER DISCIPLINARY
INVESTIGATION & PROCEEDINGS

HAWLEY
TROXELL

hawleytroxell.com | 208.344.6000 | Boise - Hailey - Pocatello - Reno

Hawiey TroxeLL Exnis & HawLey LLP
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Dena M. Jaramillo
Jaramillo Law Office,
PLLC

Meridian

Ronald Joseph Jarman
Sheridan, MT

Susie D. Jensen
Carey Perkins, LLP
Coeur d’Alene

Nathan Wynn Jeppsen
Law Offices of Nathan W.
Jeppsen

Tremonton, UT

Butch L. Johnson
Johnson Mark, LLC
Draper, UT

Ray Dean Johnson
Johnson Electric
Company

Nampa

Michael Thomas Jolley
The Sundance Group,
LLC

Provo, UT

Linda Bergeson Jones
Holland & Hart, LLP
Boise

Peter Clemens Jones
Slate Law Office
Colville, WA

Terrence Scott Jones
Carey Perkins, LLP
Boise

Brett Best Judd

Ada County Prosecutor’s
Office

Boise

Hon. James F. Judd
Boise

Linda Judd

Judd Law Office, PA
Boise

Jeffrey Philip Kaufman
Law Offices of D. Blair
Clark

Boise

Patrick C. Kershisnik
Kershisnik Law, PLLC
Boise

Joyce Elaine King
U.S. Navy
San Diego, CA

Roy Wayne Klein
Klein & Associates, PLLC
Salt Lake City, UT

Bradley James Knell
Johnson Mark, LLC
Meridian

David Wolf Knotts
Carey Perkins, LLP
Boise

Heidi Katrina Koonce
Ada County Public
Defender’s Office
Boise

Sheli Fulcher Koontz
Dredge Miller Koontz,
PLLC

Boise

Hon. David R. Kress
Caribou County
Magistrate Court

Soda Springs

Raul Rafael Labrador
Labrador Law Offices, PC
Nampa

Todd Michael Lakey
Lakey Law Office, LLC
Nampa

Harry Morris Lane Jr.
Flagstaff City Attorney
Flagstaff, AZ

David William Larsen

Darden Restaurants, Inc.
Orlando, FL

Skiff Robert Larson
Murphy Law Office, PLLC
Meridian

Scott Ross Learned
River Stone International
Scool

Boise

Joseph Anthony
Leavengood
U.S. Air Force
Laughlin AFB, TX

John Joseph Lerma
Lerma Law Office, PA
Boise

Karl Harry Lewies
Lemhi County
Prosecutor’s Office
Rexburg

Thomas R. Linville
Boise

Robin Marcum Long
Martelle Law Offices, PA
Eagle

Vicki Lynn Yrazabal
Looney
Kuna

Gregg Earl Lovan
Lovan Roker Darrington
& Rounds, PC

Caldwell

Victoria E. Loveless
Loveless, Neilsen &
Loveless

Pocatello

Emile Loza
Technology Law Group
Boise

Melissa Luna
Athens, OH

Thomas Devine Lynch
Boston, MA

Kenneth Eugene Lyon
]

Law Offices of Kenneth
E. Lyon, llI

Reno, NV

James F. Lyons
Boise

Robert Michael Magyar
Magyar, Rauch & Thie,
PLLC

Moscow

Jay Patrick Manon
Othello, WA

Joanna Anastasia
Marikos

Marikos Law, PC
Madras, OR

Martin Joel Martelle
Martelle Law Offices, PA
Eagle

James Lee Martsch
Blackfoot

Royce Kevin Mayo
Boise

Bruce Richard
McAllister

Carey Perkins, LLP
Boise

Matthew F. McColl
Carey Perkins, LLP
Boise

William Allan McCurdy
Boise

Annie O’Brien McDevitt
Nevin, Benjamin, McKay
& Bartlett, LLP

Boise

Jake D. McGrady

Idaho Supreme Court
Boise

Daniel Wayne McKay
Heideman, McKay,
Heugly & Olsen, LLC
Provo, UT

Michael J. McMahon
Etter, McMahon,
Lamberson, Clary &
Oreskovich, PC
Spokane, WA

Ryan Randall McNeice
McNeice Law Office,
PLLC

Spokane, WA

Michael John Mehall
Boise

Cynthia K. C. Meyer
James, Vernon & Weeks,
PA

Coeur d’Alene

Mark Jason Michaud
Michaud Law Group
& Dispute Resolution
Center, LLC

Boise

Michelle Crosby
Michaud

Michaud Law Group
& Dispute Resolution
Center

Boise

S. Brook Millard
Draper, UT

Tanya Eileen Milligan
Messner & Reeves, LLC
Denver, CO

Joshua Dillon Mills
Boise

Hans A. Mitchell
Carey Perkins, LLP
Boise

Wade Martin Moller
Mercer Island, WA
Tami Elizabeth Monek
Gulstrom, Henson &
Petrie, PC

Nampa

Stephan, Kvanvig,

Stone, .I.,Trainor
LAIRD B. STONE

Accepting Referrals for
Child Custody and Family Law
Mediation Services

102 Main Ave. S., Ste. #3,
Twin Falls, ID 83301

733-2721

sks&t@idaho-law.com

Know a Lawyer in trouble with
drugs/alcohol or mental health problems?

Please contact the
www.SouthworthAssociates.net 800.386.1695

866.460.9014

for help.
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Mary Katherine Monroe
Wytychak Elder Law
Coeur d’Alene

Gary L. Montgomery
Montgomery Law Offices
Eagle

Stanley D. Moore

Stan Moore & Associates
Harrison

William Wright Morgan
Eagle Mountain, UT

Kristine Marie Moriarty
U.S. Department of Labor
Kirkland, WA

Jessica Francis Moser
Idaho Legal Aid Services,
Inc.

Lewiston

Airon Ann Mothershed
U.S. Air Force
FBO AE,

Ronald Eugene
Mumford

Lewiston State Bank
Lewiston, UT

Charles Maurice
Murphy

Murphy Law Office, PLLC
Meridian

Michaelina Brady
Murphy

Murphy Law Office, PLLC
Meridian

William John Murphy
Jr.

Beck Law Offices
Hayden

Hon. Robert C. Naftz
Sixth District Court
Pocatello

Benjamin Neilsen
Loveless, Neilsen &
Loveless
Pocatello

Michael Brent Neilsen
Loveless, Neilsen &
Loveless

Pocatello

Michael Jay Nelson
Canyon County
Prosecutor’s Office
Caldwell

Jane Margaret Newby
Boise

Charina A. Newell
Nampa

John Badger Norman
Jr.
Holladay, UT

Dennis Wayne Olley
Olley Law Office, Chtd.
Pocatello

Mark James Orler
Powers Tolman, PLLC
Boise

Richard Sidney Owen
Richard S. Owen,
Attorney at Law
Nampa

David Reza Partovi
Partovi Law, PS
Spokane, WA

Michael Frame Peacock
Kellogg

Mary Linda Pearson
Coeur d’ Alene Tribal
Court

Chandler, AZ

Alexa Jean Perkins
Mimura Law Offices,
PLLC

Caldwell

David S. Perkins
Carey Perkins, LLP
Boise

Harold Lee Petersen

Petersen & Associates
Salt Lake City, UT

Carsten Andrew
Peterson

Carey Perkins, LLP
Boise

Courtney Marie
Peterson

Fayette County Attorney’s
Office

Lexington, KY

Mark Edward Peterson
U.S. Air Force
APO AP,

Gordon Wayne Petrie
Gulstrom, Henson &
Petrie, PC

Nampa

Jeremy Luke Pittard
Jeremy L. Pittard,
Attorney at Law
Jerome

Michael Anthony Pope
The Hopp Law Firm, LLC
Boise

William Gerard Pope
Carey Perkins, LLP
Boise

Michael Kaye Porter
Canyon County
Prosecutor’s Office
Caldwell

Patti Powell
Clackamas County
Sheriff's Office
Oregon City, OR
Raymond D. Powers
Powers Tolman, PLLC
Boise

Sanja Prutina

Carey Perkins, LLP
Boise

Jerry A. Quane
Carey Perkins, LLP
Boise

Brenda Harmonie Quick
Law Offices of Brenda H.
Quick

Meridian

Lisa Bertoch
Rasmussen

Lisa B. Rasmussen,
Attorney at Law, PA
Nampa

Troy E. Rasmussen
Thomson Law Offices,
Chtd.

Rexburg

Gregory Richard Rauch
Magyar, Rauch & Thie,
PLLC

Moscow

Portia L. Rauer
Powers Tolman, PLLC
Boise

Joanna Totorica Rebich
Idaho Court of Appeals
Boise

Sonja Kathleen
Redmond

Law Office of Sonja
Redmond
Soldotna, AK

Angela Michelle Reed
Givens Pursley LLP
Boise

Cortney H. Remund
Beard St. Clair Gaffney,
PA

Idaho Falls

Angela J. Richards
Miller, Purnell & Harr,
PLLC
Boise

Morgan Woodward
Richards Jr.
Richards Law Office
Boise

Jerry Ray Rigby
Rigby, Andrus & Rigby,
Chtd.

Rexburg

Ray Wendell Rigby
Rigby, Andrus & Rigby,
Chtd.

Rexburg

Darren S. Robins
South Jordan, UT

Gary Stephen Robinson
Bechtel BWXT Idaho,
LLC

Ririe

Michael Ray Robinson
McCall

Matthew Jessey Roker
Lovan Roker Darrington
& Rounds, PC

Caldwell

Victor Johannes
Rolzitto
Magalia, CA

Jason Michael Romrell
RPG Lawyers, PLLC
Kuna

Angelo Luigi Rosa
New Earth Systems, Inc.
St. George, UT

Tyler Stanton Rounds
Lovan Roker Darrington
& Rounds, PC

Caldwell

Jonathan Eugene
Roundy

Seventh Judicial District
Court

Idaho Falls

James D. Ruchti

Ruchti Law Offices, PLLC
Pocatello

John L. Runft

Runft & Steele Law
Offices, PLLC

Boise

M & M Court Reporting Service, Inc.

Mediator/Arbitrator
W. Anthony (Tony) Park

-36 years, civil litigator

SINCE 1970

421 West Franklin Street, Boise, ID 83701-2636

Phone: (208) 345-9611 (800) 234-9611 Fax: (208)345-8800
Email: m-and-m@qwest.net Website: www.idahocourtreporting.com

‘Former Idaho Attorney General
‘Practice limited exclusively to ADR

Full-Service Agency — Covering Idaho, Oregon and Washington

P.O. Box 1776
Boise, ID 83701

Phone: (208) 345-7800
Fax: (208) 345-7894
E-Mail: tpark@twplegal.com

816 E. Sherman Avenue, Coeur d’Alene, ID 83814

Phone (208) 765-1700 (800) 879-1700 Fax: (208) 765-8097
Email: csmith@mmcourt.com Website: www.idahocourtreporting.com
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Judith Kish Ruud
Shippensburg University
Shippensburg, PA

Dina Lynn Sallak
Carey Perkins, LLP
Idaho Falls

Dianne Lee Sawyer
Reinisch Mackenzie, PC
Portland, OR

Mark Preston Scheer
Scheer & Zehnder, LLP
Seattle, WA

Raymond Douglas
Schild
Boise

Valerie Schulthies
Bountiful, UT

Christopher David
Schwartz
Coeur d’Alene

Scott Robert Seedall
Kyani, Inc.
Idaho Falls
Mark Joseph Shuster
Homedale

Brian J. Simpson
Coeur d’Alene

Jannece-Marie Skeen
JM Skeen, Lawyer, PLLC
American Falls

Eric Rodney Sloan
Remington Administrative
Services, Inc.

Heathrow, FL

Adam Elliot Slonim

Law Office of Adam
Slonim

San Diego, CA

David Joseph Smethers
Boise

Nancy Ann Smith
Smith & Greaves, LLP
Portland, OR

Thomas Daniel Smith
Inkom

Hilary Michelle Soltman
Holland & Hart, LLP
Boise

Rajat Soni
Boise

Dacia Soulliere
Rochelle, IL

Russell Jay Spencer
Provo, UT

Robert James Squire
Mini-Cassia Public
Defender’s Offices

Burley

Nathan Richard Starnes
Powers Tolman, PLLC
Boise

Jon Michael Steele
Runft & Steele Law
Offices, PLLC
Boise

Monte Neil Stewart
Belnap Law, PLLC
Boise

Hon. Randy John
Stoker

Fifth District Court
Twin Falls

Nancy Stricklin
Mason & Stricklin, LLP
Coeur d’Alene

Richard L. Stubbs
Carey Perkins, LLP
Boise

Tyra Hansen Stubbs
Carey Perkins, LLP
Boise

Casey Hunter Swensen
Mimura Law Offices,
PLLC

Meridian

Gary Wayne Tanner
Eagle

Tim Alan Tarter
Woolston & Tarter, PC
Boise

Ammon Craig Taylor
U.S. Bankruptcy Court
Boise

Craig Gerald Taylor
Belnap Law, PLLC
Boise

Robert Glenn Teffeteller
Teffeteller Law Firm,
PLLC

Eagle

Brian Dean Thie
Magyar, Rauch & Thie,
PLLC

Moscow

Jesse Rubin Thomas
Boise

James Stuart Thomson
1}

Powers Tolman, PLLC
Boise

David Albert Thorner
Thorner, Kennedy &
Gano, PS

Yakima, WA

Steven Kay Tolman
Powers Tolman, PLLC
Twin Falls
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Ron Jess Twilegar
Boise County
Prosecutor’s Office
Idaho City

Michael A. Van Horne
Hecht Solberg Robinson
Goldberg & Bagley, LLP

San Diego, CA

Jack Van Valkenburgh
Van Valkenburgh Law,
PLLC

Boise

Ronald Anthony Van
Wert

Etter, McMahon,
Lamberson, Clary &
Oreskovich, PC
Spokane, WA

John Wilkinson Varin
Varin Wardwell, LLC
Boise

William L. Vasconcellos
UBS Financial Services,
Inc.

Boise

Thomas Michael
Vasseur

Vasseur & Schlotthauer,
PLLC

Coeur d’Alene

Jeremy C. Vaughn
Gooding County
Prosecutor’s Office
Gooding

James Kelly Walker
Petersen & Associates
Salt Lake City, UT

Matthew Adam Wand
Wand Maddoux Preston,
LLC

Gresham, OR

William Cory Wardwell
Varin Wardwell, LLC
Boise

Shane Kody Warner
Warner Law Offices,
PLLC

Eagle

Alan Michael
Wasserman

Idaho Legal Aid Services
Inc.

Coeur d’Alene

Penny LaDean Welch
Cee Dub’s Dutch Oven &
Camp Cooking Supplies,

LLC
Utopia, TX

Carole Denise Wells
University of Idaho,
College of Law
Moscow

Dana Lynn Rayborn
Wetzel

Wetzel, Wetzel & Holt,
PLLC

Coeur d’Alene

Steven Craig Wetzel
Wetzel, Wetzel & Holt,
PLLC

Coeur d’Alene

David Charles Whipple
U.S. Department of
Homeland Security

Sun City, AZ

Bryan P. Whitaker
Spokane, WA

William Jacob Whitaker
Ahrens & DeAngeli,
PLLC

Boise

Erica Jeannine White
Carey Perkins, LLP
Boise

Brent L. Whiting
Racine, Olson, Nye,
Budge & Bailey, Chtd.
Idaho Falls

Tammie Dee Whyte
Kingston Management
Services

Idaho Falls

James Faber Wickham
Mimura Law Offices,
PLLC

Caldwell

Hon. Susan Elaine
Wiebe
Third District Court
Weiser

D. Russell Wight
Intermountain Healthcare
Salt Lake City, UT

Candace Michelle
Wilkerson

Candace M. Wilkerson,
Attorney at Law, PA
Seattle, WA

Angela Dawn Williams
Sixth District Court
Chubbuck

Robert David Williams
Carey Perkins, LLP
Coeur d’Alene

Robert John Williams
Belnap Law, PLLC
Boise

Reed Bradley Willis
Kumm Law Office
Pocatello

Emma Rachel Wilson
Gardner Law
Boise

Robert Glen Winkle
Winkle, PLLC
Boise

John Carter Winters
Mimura Law Offices, PLLC
Meridian

Paul R. Winward
Winward & Minert,
Attorneys at Law
Boise

Craig Richard Wise
Craig R. Wise, Attorney
Coeur d’Alene

Rocky Lawrence Wixom
Wixom Law Office
Idaho Falls

Colette Farley Wolf
Fisher & Phillips, LLP
Fort Lauderdale, FL

Robert H. Wood
Rigby, Andrus & Rigby,
Chtd.

Rexburg

Michael Vaughn
Woodhouse

Akin Gump Strauss Hauer
& Feld, LLP

Los Angeles, CA

Tracy Lamar Wright
Carey Perkins, LLP
Boise

Erin Jean Wynne
Wynne Law, PLLC
Boise

Michael Wytychak Il
Wytychak Elder Law
Coeur d’Alene

Joseph Francis Zuiker
Honolulu, HI



CLASSIFIEDS

EXPERT WITNESSES

INSURANCE AND
CLAIMS HANDLING
Consultation, testimony, mediation and
arbitration in cases involving insurance
or bad faith issues. Adjunct Professor
Insurance Law; 25+years experience as
attorney in cases for and against insurance
companies; developed claims procedures
for major insurance carriers. Irving
“Buddy” Paul, Telephone: (208) 667-
7990 or Email: bpaul@ewinganderson.

com.

MEDICAL/LEGAL CONSULTANT
GASTROENTEROLOGY
Theodore W. Bohlman, M.D. Licensed,
Board Certified Internal Medicine &
Gastroenterology Record Review and
medical expert testimony. To contact
call telephone: Home: (208) 888-6136,
Cell: (208) 841-0035, or by Email:

tbohlman@mindspring.com.

FORENSIC ENGINEERING

EXPERT WITNESS
Jeffrey D. Block, PE Civil, Structural,
Architectural, Human Factors and CM
Coeur d’Alene ID Licensed ID, WA, CA
Correspondent-National Academy of
Forensic Engineers, Board Certified-
National Academy of Building Inspection
Engineers. Contact by telephone at (208)
765-5592 or email at jdblock@imbris.
net.

E-DISCOVERY, COMPUTER
FORENSICS CONSULTING AND
DATA RECOVERY
Data retrieval, recovery, and analysis of
electronically stored data on computer
and other electronic devices. GIAC
and ISO/ANSI certified computer
examiner. Expert testimony provided for
administrative, civil and criminal matters.
Contact Jon Hesse (jhesse@cfaed.com)
or Anthony Cochenour (acochenour@
cfaed.com) EDiscovery and Computer
Forensics Consulting, 411 E. Callender
Street, P.O. Box 423, Livingston, MT
59047, phone: (406) 222-2411. CVs,
analysis procedure, and fee schedule will

be provided upon request.

PROCESS SERVERS

POWERSERVE OF IDAHO
Process Serving for Southwest Idaho
Telephone: (208) 342-0012 P.O. Box
5368 Boise, ID 83705-5368. Visit our
website at www.powerserveofidaho.
com.

SERVICES

ARTHUR BERRY & COMPANY
Certified business appraiser with 30
years experience in all Idaho courts.
Telephone:(208)336-8000.Website:
www.arthurberry.com

LEGAL ETHICS

~LEGAL ETHICS ~

Ethics-conflicts advice, disciplinary
defense, disqualification and sanctions
motions, law firm related litigation,
attorney-client privilege. Idaho, Oregon
& Washington. Mark Fucile: Telephone
(503) 224-4895, Fucile & Reising LLP
Mark@frllp.com.

OFFICE SPACE

CLASS A-FULL SERVICE
EXECUTIVE SUITES
DOWNTOWN BOISE

Key Business Center is now offering
BEAUTIFUL NEW offices on the 11th
floor of Key Financial Plaza! Full Service
including receptionist and VOIP phone
system, internet, mail service, conference
rooms, coffee service, printer/fax/copy
services, administrative services and
concierge services. Parking is included!
On site health club and showers also
available. References from current tenant
attorneys available upon request. Month-
to-month lease. Join us in the heart of
Boise! karen@keybusinesscenter.com;
www.keybusinesscenter.com, (208) 947-
5895.

DOWNTOWN BOISE
OFFICE SPACE

Historic McCarty Building at 9% &
Idaho, office spaces for sale or lease.
Single offices to half-floors available,
$18.00 per square foot full service. For
more information contact L. D. Knapp &
Assoc. (208) 385-9325.

OFFICE SPACE

BOISE OFFICE SUITE
FOR LEASE

1,522 sq. ft. — consisting of 1 large
private office or conference room, 2
small private offices, a copy/file room,
and a large open reception/secretarial
area. Common areas include bathrooms
and kitchen. Located on the Boise bench,
one block southeast of the intersection
of Latah and Cassia, at 812 La Cassia
Drive. Free parking. Five minutes from
downtown. Lease rate is $8 per sq. ft. per
year, full service except janitorial. Call
(208) 336-8858.

DOWNTOWN BOISE
OFFICE SPACE
Professional downtown Boise office
Great location for start-up or existing
business. % and full suite available. All
utilities, janitorial, wi-fi, and shredding
included. Kitchen, full bath, and storage.
Plenty of metered street parking and
private, permit lot optional. Inside/
outdoor signage with full suite. 6-month
or month-to-month lease. Prices range
from $425-950. 512 W. Bannock St.

(208) 409-1614.

EAGLE OFFICE SPACE
Attorney’s office available in Eagle with
Reception Service-Includes access to
reception area, conference room, break
room and 2 bathrooms. 12°x 9” window
office with new blinds. Easy to find
location in downtown Eagle (Kitty Hawk
Plaza). High speed internet included.
Access to copier and fax. Includes all
utilities (phone extra). Possible overflow
of legal work for general practitioner.
Willing to negotiate rent for work on
our cases. Professional space with great
parking. Available immediately. For
more information call (208) 938-8500.

DOWNTOWN BOISE
OFFICE SPACE
Office share in Veltex Building

downtown. Amenities include reception,
phone/copy/fax, conference room, etc.
Great location in the heart of downtown
Boise. If interested call (208) 343-1211.
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IDAHO LAW FOUNDATION

Helping the profession serve the public

IVLP Special Thanks

While a few hours of pro-bono work
can be relatively simple for the attorney,
such assistance can make a profound ef-
fect on the clients, and leave the attorney
with a deep sense of satisfaction. A re-
cent pro bono case for a Somali refuge
nicely illustrates the point.

In June 2009, Patrick Mahoney, Ma—
honey Law, PLLC HY
was contacted by the
Idaho Trial Lawyers
Association,  who
had previously been
contacted by Repre-
sentative Walt Min-
nick’s office. Min-
nick’s office was

looking for a lawyer
to help a recently
immigrated Somali
refugee family with
an auto accident matter. Mahoney ac-
cepted pro bono volunteer representation
and began work on the matter.

The father of the family, Ahmed, was
on his way home from one of his two
jobs (this one his night job) when he was
struck blindside by a drunk driver who
had run a red light. He was hospitalized
for about a day-and-a-half. Ahmed lives
in Boise in a small apartment with his
wife and five children. He speaks very
limited English.

Ahmed did not suffer permanent in-
juries, but the family’s only car was to-
taled in the wreck and his medical bills
totaled about $15,000. He had no medi-
cal insurance, so the healthcare providers
(including the hospital) had liens against
him. Mahoney’s office confirmed that
the opposing driver, who was cited and
charged, was driving without insurance.
Thankfully, Ahmed had good insurance
of his own and Mahoney made a claim
for him under the Uninsured Motorist
provision of his own auto insurance.

Mahoney said that “once their claim
was laid out, and it’s a righteous claim,
these people still don’t have a clue where
to go. They don’t know what their rights
are, or where to start. Even just to point

Patrick Mahoney

them in the right direction is a huge ser-
vice.”

After much back and forth negotiat-
ing, a settlement was reached with the
insurance company under the uninsured
motorist provision of the policy and that
paid the medical bills and released the
liens. Mahoney said, “This is the most
rewarding kind of work you can do.
Can’t tell you how grateful this family
has been. They tried to give cash, but
sent a card.”

Mahoney also assisted the family in
submitting various pieces of information
through the victim witness coordina-
tor to the prosecuting attorney relating
to the charges against the drunk driver.
Mahoney’s office also assisted the family
in finding and purchasing a used vehicle
with part of the settlement funds.

Since Mahoney did not accept a fee
in connection with the representation of
Ahmed and his family, the insurance set-
tlement not only paid the direct expenses
of the accident but provided funds that
the family is considering using for a down
payment on a home. Patrick Mahoney
reported this work to Idaho Volunteer
Lawyers Program (IVLP) in response to
a general request to
Idaho lawyers report
the pro bono work
they perform. In
doing so, Mahoney
emphasized that the
firm’s paralegal,
Dawn Kirby, de-
serves special recog-
nition since she did
a substantial amount
of the work in assist-
ing the immigrant
family under Mahoney’s supervision.
IVLP thanks Patrick Mahoney and Dawn
Kirby for their outstanding service.

IVLP compiles and reports the pro
bono service of ISB members because
benefits the Idaho Law Foundation and
Idaho State Bar to tell the public how
much pro bono service Idaho lawyers
provide. Mahoney has also accepted
cases through IVLP that benefitted resi-

Dawn Kirby

dents of Manufactured Housing Com-
munities and a homeless shelter. IVLP
thanks Patrick Mahoney and Dawn Kir-
by for their outstanding service.

Mock trial judges needed for
2010 high school mock trial

competition

The Law Related Education Mock
Trial Program needs judges for the 2010
competition. Competitionstaffiscurrently
recruiting judges and attorneys to judge
for regional and state competitions. This
year we mock trial teams will have the
opportunity to try a criminal case based
on the Haywood trial.

Competition dates and times are as
follows:
=  Saturday, February 13, 2010:
Regional Competition in
Pocatello; 8:00 AM to 4:00 PM
=  Saturday, February 13, 2010:
Regional Competition in Boise;
8:00 AM to 4:00 PM
=  Saturday, February 20, 2010:
Regional Competition in Coeur
d’ Alene; 8:00 AM to 4:00 PM

=  Saturday, March 6, 2010:
Regional Competition in
Caldwell; 8:00 AM to 4:00 PM

=  Thursday March 25 2010:
State Quarterfinals in Boise;
4:00 to 10:00 PM

= Friday March 26, 2010: State
Semi-Finals in Boise; 9:00 to
11:30 AM

=  Friday March 26, 2010: State
Finals in Boise; 1:30 to 4:30
PM

Please consider volunteering your
time to help make this year’s mock
trial competition successful for Idaho
students. Contact Ashley McDermott
at (208) 334-4500 or amcdermott@isb.
idaho.gov if you have any questions or
are interested in volunteering.
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The Complete Legal Negotiator

January 29, 2010 from 8:30 a.m. - 4:15 p.m.
at the Grove Hotel, Boise
Sponsored by the Idaho Law Foundation
6 CLE credits
www.isb.idaho.gov

Gerry Williams will put you on the proven path toward being a great negotiator,

He’s seen and cataloged great negotiators. He’s taught them. He knows how they got there and he

knows how to nake Qo one of them.

Gerald Williams
* Professor of Law
Emeritus at Brigham
Young University’s Law
School.
« Serves as director for

Lawyers are not litigators. Lawyers are negotiators. Even those few who Program Highlights

specialize in litigation generally settle more cases than they take to trial. The
practice of law has evolved to a point where negotiated or mediated outcomes are
the most obvious measure of your value to your clients. How does this program
stand out amid the flood of promises you hear about other CLE programs?

* See video of
negotiations, broken
down so that you can
watch as strategies
unfold and tactics come

Scientific Negotiation
Research and Training,
LLC.

* His textbook, Legal
Negotiation and
Settlement has been
adopted by more than
150 law schools.

« His monograph,
Negotiation as a
Healing Process is a
reprint of the award
winning article that
appeared in the Journal
of Dispute Resolution
in 1996.

* Gerry and his pioneering team have studied the negotiating practices and
effectiveness of 1,100 lawyers.

* Gerry’s team discovered and documented two conflicting paths to effectiveness
in legal negotiation 1) the cooperative, problem-solving approach that seeks
win-win outcomes and 2) the aggressive or combative approach that seeks win-
lose outcomes.

» Lawyers who deal skillfully with one type of opponent are often ineffective in
dealing with the other. Success in negotiation requires a repertory of skills and
techniques. It is not based on a “one-size-fits-all” approach.

* Negotiation fulfills important social and psychological needs in individuals
and organizations that cannot be satisfied in other ways. Gerry Williams will
help you see that negotiation is a process that can be polished every day.

together (or fall apart).

* Learn to recognize
signs of weakness in
opponents; how to
thwart their tactics; help
them overcome their
weakness; and in so
doing, strengthen your
position.

* Voluntary exercises
are interspersed in the
program to lead you to
that moment when you
realize, “Oh that’'s how
or why that works!”

UpcominGg CLES

February

January

January 11

Lunch and a Movie-Maintaining an

Ethical Practice

12:00 - 1:00 p.m. (MST)

Law Center, Boise

Sponsored by the Idaho Law

Foundation
1 Ethics Credit

January 13

A View from Idaho's Newest Court of

Appeals Judges

8:30 - 9:30 a.m. (MST)

Law Center, Boise

Sponsored by the Professionalism

and Ethics Section

January 25

Lunch and a Movie-Filing for
Divorce or Custody

11:30 a.m. - 1:00 p.m. (MST)
Law Center, Boise

Sponsored by the Idaho Law
Foundation

1.5 CLE Credits

January 29

The Complete Legal Negotiator
8:30 a.m. - 4:15 p.m. (MST)
The Grove Hotel, Boise
Sponsored by the Idaho Law
Foundation

6 CLE Credits

February 1

Practice of Law

1.5 CLE Credits

1 Ethics Credit, Webcast Statewide

Lunch and a Movie-The Future of the

11:30 a.m. - 1:00 p.m. (MST)
Law Center, Boise
Sponsored by the Idaho Law Foundation

*RAC—These programs are approved
for Reciprocal Admission Credit pursuant
to Idaho Bar Commissions Rule 204A(e).
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PocATeLLO ATTORNEY CREATES JAPANESE GARDEN TO WELCOME VISITORS

Dan Black
Advocate Managing Editor

Worn stones at gentle angles, rock
lanterns and carefully-raked beds of
rocks inspire reflection and the simple
beauty of the countryside. Drawn from a
1,000-year-old tradition, Pocatello attor-
ney Jesse Robison has created something
totally unique in Idaho — a large, authen-
tic Japanese garden.

He works about half the year, which
allowed him to research Japanese gar-
dens, form a committee, write grants and
organize a massive volunteer campaign
to carry through a landscaping plan for
the newly remodeled Pocatello Airport
terminal. And then there was the shovel-
ing — lots and lots of shoveling.

“I got down to my college weight,”
Robison said during a phone interview in
December. “We had some long days.”

It was worth it. The two-year labor
of love was complete in November, just
before Robison took a well-earned vaca-
tion to Kyoto Japan to compare his ef-
forts with those of the masters. There,
among the hundreds of gardens associ-
ated with temples, shrines, castles and
parks, he drank in their ancient art. The
stones, trees, pathways, water and space
are carefully proportioned for an experi-
ence of harmony, civility and peace.

“We got it right,” he said with satis-
faction, inspired
from touring Ja-
pan’s cultural
birthplace.

The  project
involved four
other  Pocatello
attorneys,  local
Japanese Ameri-
cans, landscape
architects, a
work-release de-
tail courtesy of the
Bannock County
Sheriff’s department, and numerous oth-
ers in the community. The garden will
be dedicated during a ceremony in June
of 2010 during a visit by dignitaries from
Pocatello’s Sister City, Iwamizawa, Ja-
pan. The cross-cultural theme works es-
pecially well for Pocatello, Robison said,
because Eastern Idaho has many Japa-
nese Americans. The World War II-era
internment camp at Minidoka is nearby,
which inspired some volunteers to pay a
long overdue respect to the community’s
culture.

But how did the solo practitioner get
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Jesse Robison pours the first batch of 60,000 pounds of white gravel. An inmate crew
distributed the rest of the gravel. In all, 125 tons of material were placed at the airport

Japanese garden by community volunteers.

inspired to create a city landmark? Dur-
ing a trip to the small town of Livingston,
Montana, five years ago, Robison saw a
tiny Japanese Garden and it left a subtle
but lasting impression. He later thought
that something similar would look nice
in Pocatello, which had to make some se-
curity changes at its airport terminal.

“After 9/11 they had to put in a berm
and I thought, what a great opportunity
for art,” Robison said. “We did some-
thing similar for the Federal Building
when they added a bomb blast wall.”

Meanwhile, his globe-travelling
son, Patrick, had become fluent in Japa-
nese and taught the language in several
countries before living in Japan. Patrick
helped educate his dad about Japanese
gardens and helped fuel enthusiasm for
the project. After its completion, Ro-
bison caught up with his son in Kyoto,
where they shared their reunion among
the stones, shrubs and lanterns in Kyo-
to’s gardens.

“I live a privileged life,” Robison
said, fortunate to learn and experience
other cultures. Of all the places he’s vis-

ited, perhaps Kyoto was the most im-
pressive.

“I could live there a year,” he said. “I
could live there forever.”

The Pocatello native, however, feels
content in Eastern Idaho. After spending
20 years as a trial attorney, Robison now
splits his time between mediation and
doing insurance claims consulting. The
mix suits him, he said, and the work “is
something I like to do.”

“Bringing people to a peaceful reso-
lution gives me a great deal of satisfac-
tion,” he said, but could no longer see
himself in the courtroom.

He volunteers for numerous boards
and community efforts, especially for
public art.

Pokey’s new Japanese garden, he
said, exists only because of a great deal
of work by many people. Robison found
a willing team of volunteers and they
studied ancient texts on Japanese Gar-
dens. Japanese Americans helped chart
the course, as did a landscape architect.
Nothing is placed by accident. They
found certain themes associated with



the concept of welcoming strangers, in-
cluding special stone lamps naturally
suited for a portal to the town, to create a
friendly gateway. And, due to their shape,
Robison said, the lanterns are especially
beautiful in the snow. Certain rocks rep-
resent male and female forces in nature.
Raked rocks are a metaphor for water.
Robison said four huge stones represent
the islands of Japan.

With a cost estimate of $100,000
and no money available from the city’s
airport, Robison started writing grants.
With money from IFFT Foundation
(from longtime family owners of the Ida-
ho State Journal), the Japanese American
Citizens League, and the City of Poca-
tello, Robison raised $50,000. Not one
entity turned down a request for the proj-
ect, Robison said.

The rest of the cost was made up
from in-kind gifts including expertise
from Cindy Marshall, a master gardener
who oversaw the planting of more than
500 trees and plants. Her husband, John
Marshall, arranged for donated use of
heavy equipment which moved enor-
mous stones; all told, there was about
125 tons of material brought onto the
site and 75 percent of that was placed by
hand, Robison said.

Architectural services were donated
by Bill Vaughn, who created the master
plan from months of committee work.
Robison said Vaughn “lived on a farm
in Minidoka where Japanese internees
worked during WWII. Their humble
service in the face of unfair internship
touched him as a small boy, and divinely
inspired his work on the garden. “

Ironically, both convicts and the
prosecutors who sought their convictions
worked on the project.

“At different times, of course,” Ro-
bison said.

Bannock County Prosecutor Mark
Hiedeman, along with his deputies Vic
Pearson, Ken Webster and Jeanne Hob-
son worked for two days to shovel tons
of dirt and mulch into the garden. The
six inmates apparently outperformed the
lawmen, however, by moving all 60,000
pounds of white gravel by shovel and

Ironically, both convicts

and prosecutors who sought
their convictions worked on
the project.

sense of place for Pocatello. The Japanese American community helped design and

build the project.

wheelbarrow. They worked in the bit-
ter cold, Robison said, and ice crystals
formed on their busy hands.

Authentic Japanese heirlooms were
donated by the local family of Hugh
Suenaga and Robison credited Hugh for
working hard on the project, even in ill
health.

Numerous local businesses gave ma-
terial and services, Robison said, which
made this a true community effort. Robi-
son encourages all members of the Bar to
visit the garden which is directly in front
of the airport terminal.

About the Author

Dan Black is Managing Editor of The
Advocate and is Communications Direc-
tor for the Idaho State Bar. He has been a
writer and editor for newspapers in Mon-
tana, Washington and Idaho since 1987.

f e A

Numerous large stones were hand-
picked to represent nature. These two
reflect both male and female energy.
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LAw AND BORDERS: NEw IDAHO FAcuLTY MEMBER BRINGS INTERNATIONAL
ExPerRTISE TO ONE-OF-A- KIND ENVIRONMENTAL LAW PROGRAM

Donna Emert
University of Idaho

In its Chronicle of Higher Education
want ad, the University of Idaho College
of Law listed an opening for a candidate
with interest and background in public
international law and international envi-
ronmental law.

“For me, it was an ideal match,” said
Anastasia Telesetsky, who was hired to
fill the faculty position this fall.

Telesetsky began researching cli-
mate change and the Kyoto Protocol in
1997. She earned a juris doctorate from
the University of California at Berkeley
and is completing an LL.M. degree in
international environmental law at the
University of British Columbia. She also
holds a bachelor’s degree, summa cum
laude, from Vanderbilt and a master’s de-
gree from the University of California at
Santa Barbara.

Her legal and research experience
also is international: she served as a con-
sultant to the Ethiopian-Eritrean Claims
Commission in Berkeley and Hague,
Netherlands, and as a Bosch Foundation
Fellow in Berlin and Cologne, Germany,
and has worked as a Fulbright Fellow at
the Environmental Legal Assistance Cen-
ter in the Philippines. She practiced envi-
ronmental law with the firm of Briscoe,
Ivester & Bazel, LLP, in San Francisco,
and Native American and environmental
law with Ziontz, Chestnut, Varnell, Ber-
ley, and Slonim, in Seattle.

Her research focuses on the interna-
tional legal dimensions of environmen-
tal, natural resources and global warming
issues. She will teach international envi-
ronmental law at Idaho beginning spring
semester.

“Environmental issues require trans-
national problem solving,” said Tele-
setsky. “Water usage, air quality and bio-
diversity are issues that transcend bound-
aries. Deforestation in the Philippines is
having an impact here on the Palouse.
It’s all connected. That’s the central con-
cept of ecology.”

Since natural resources are shared,
and finite, determining who has the right
to use them and how they can be used
sustainably across legal jurisdictions is
emotionally charged, politically difficult,
and legally complex.

“Conflicts over how to best manage
limited resources become readily appar-
ent when you observe the growing gap
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Anastasia Telesetsky’s research focuses on the international legal dimensions of
environmental, natural resources and global warming issues. She will teach international

environmental law at ldaho beginning spring semester.

Deciding which jurisdiction’s laws will apply in a
transboundary dispute is just one facet of the complexity
of international environmental law.

between the negotiations for new interna-
tional environmental laws and the imple-
mentation of existing domestic environ-
mental laws,” said Telesetsky. “Global
environmental quality daily declines as
countries debate over politics rather than

focus on the ominous facts of declining
fisheries and rapid deforestation.”
Deciding which jurisdiction’s laws
will apply in a transboundary dispute is
just one facet of the complexity of inter-
national environmental law. Attorneys



and litigants also need to understand the
limits of the ecological systems in ques-
tion in order to find workable approaches
to sustaining environmental quality, wa-
ter quality and resource uses.

“When considering transboundary en-
vironmental law issues, the science is as
important as the policy,” said Telesetsky.
“We have to understand the problems on
a scientific level or we can’t know what
the limits of an ecological system are.
Without understanding the science, it is
impossible to find sustainable legal solu-
tions.”

Yet, teaching law students both the
science and the law necessary to shape
sustainable solutions is a relatively new
endeavor; only a handful of law schools
offer such training.

The University of Idaho Waters of the
West (WoW) program is the only envi-
ronmental and natural resource law pro-
gram in the nation that offers concurrent
juris doctor/master’s of science and juris
doctor/PhD degrees.

“With the recent addition of Profes-
sor Telesetsky, we have now developed
what I think is one of the best programs
in Natural Resources and Environmental
Law in the country,” said Barbara Cos-
ens, a professor of law and geologist who

With the recent addition of Professor Telesetsky, we have
now developed what | think is one of the best programs in
Natural Resources and Environmental Law in the country.

leads the law facet of the university’s in-
terdisciplinary WoW program.

Cosens believes the interdisciplinary
approach to environmental and resource
law is the wave of the future. “If we don’t
have the scientific understanding and the
legal understanding, we can’t address
environmental issues holistically,” she
said.

“Anastasia’s expertise is vital be-
cause law students can’t really practice
law, particularly environmental or water
resource law, without some understand-
ing of international law,” Cosens adds.
“Students need a clear understanding of
the many cross-boundary issues.”

In addition to Cosens and Telesetsky,
Idaho’s WoW natural resource and en-
vironmental law faculty includes: Dale
Goble, a leading expert on the federal
Endangered Species Act, wildlife law,

and public lands; Jerrold Long, who
holds a dual JD/PhD. In addition to his
on-the-ground insights into that interdis-
ciplinary legal training, he has expertise
in land use and its relationship to envi-
ronmental issues; Angelique EagleWom-
an, expert on Native American natural
resource law, is creator of a Native Law
emphasis in the University of Idaho law
school curriculum; and Richard Seamon,
an expert in administrative law, includ-
ing federal and state agency management
of natural resources.

Some WoW and other College of
Law faculty already are pursuing re-
search in international law. In addition
to her own research, Telesetsky hopes to
provide support for their endeavors. She
is interested in researching the polluter
pays principle and its application to in-
ternational environmental law.

WRIGHT BROTHERS

WRIGHT BROTHERS

L.Aw OFFICE, PLLC

SERVICE. INTEGRITY RESULTS,

?n PLLC is pleased to welcome
| 3

A Steven R. McRae as an associate
] ‘f_-"f' in 115 Twin Falls, Idaho practice.
h Mr. McRae has jomed the firm’s
business and transactional prac-
lice group.

Wrght Brothers Law Oflice,

Previously, Mr. McRac was a
judicial law clerk with the
Honorable R. Barry Wood
Gooding County, [daho. Mr.
McRae received lus 1D from
the University of Idaho College
of Law and his B.A., summa
e lande,  from  Brigham
Young University — Hawaii.

Mr. McRae can be reached at
smeraci@wrghtbrotherslaw.com or 208-733-3107

L.Aw OFFICE, PLLC

SERVICE. INTEGRITY, RESLULTS,

Wright Brothers Law Office,
PLILC is pleased 1o welcome
Patricia Miglhiuri as an associate in
its Twin Falls, Idaho practice. Ms.
Migliuri has joined the firm’s liti-
gation and [amuly law practice
groups.

Previously, Ms. Miglun was a
judicial law clerk with the
Honorable John K. Butler in
Jerome County, Idaho. Ms.
Migliuri received her 1D, magna
com Jaude, from the Willamette
University College of Law and her
B.A., megna cum Jauwde, [rom
Gonzaga University

Ms. Migliuri can be reached at
poughuri@wrighthrotherslaw.com or 208-733-3107
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Save the Date

_ I /\\.
| IDAHO STATE BAR

Idaho State Bar Annual Conference
July 14 - 16, 2010 in Idaho Falls

1t Legal seminars
¥ Awards and social events
1t Connect with colleagues

¥ Close to Yellowstone and Grand Teton
National Parks

1¥ Great location for a family getaway

1t Close to world-class fishing
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| Superior Leal Writing;

Winning with Words

A Legal Writing CLE Seminar by
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We’'ll get you there first.

Combining integrity, innovation
and technology with more than
75 YEARS OF EXPERIENCE we can
produce results, superior in

quality and value.
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