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Attend CLE that keeps you on the cutting edge
Live Seminars
Throughout the year, live seminars on a variety of legal topics 
are sponsored by the Idaho State Bar practice sections and by the 
Continuing Legal Education program of the Idaho Law Foundation.  
The seminars range from one hour to multi-day events.   Upcoming 
seminar information and registration forms are posted on the ISB 
website at: isb.idaho.gov.

Webcast Seminars
Many of our one to three hour seminars are also available to view 
as a live webcast.  Pre-registration is required.  These seminars 
can be viewed from your computer and the option to email in your 
questions during the program is available.  Watch the ISB website 
and other announcements for upcoming webcast seminars.

On-line On-demand Seminars
Pre-recorded seminars are available on-demand through our on-line 
CLE program.  You can view these seminars at your convenience.  
To check out the catalog or sign up for a program go to http://www.
legalspan.com/isb/catalog.asp.

Recorded Program Rentals
Pre-recorded seminars are also available 
for rent in DVD, VCR and audio 
CD formats.  To visit a listing of the 
programs available for rent, go to isb.
idaho.gov.

Idaho Law Foundation 
Fall 2009 CLE Schedule

September 25
Idaho Evidence Law Update
8:30 - 10:30 a.m. at the Law 
Center Boise
Live Webcast Statewide
2.0 Credit RAC*

October 2
Idaho Practical Skills
8:30 a.m. - 4:00 p.m. 
Boise Centre
6.0 Credits of which 2.0 are Eth-
ics Credit
RAC*

November 13
The Complete Legal Negotiator
8:30 a.m. - 3:30 p.m. 
The Grove Hotel, Boise
6.0 Credits

November 20
Headline News—Year in Review
8:30 a.m. - 4:00 p.m. 
University Inn, Moscow
6.0 CLE credits of which 1.0 is 
Ethics Credit RAC*

December 4
Headline News—Year in Review
8:30 a.m. - 4:00 p.m. 
Red Lion Hotel, Pocatello
6.0 CLE credits of which 1.0 is 
Ethics Credit RAC*

December 11
Headline News—Year in Review
8:30 a.m. - 4:00 p.m.
Oxford Suites, Boise
6.0 CLE credits of which 1.0 is 
Ethics Credit RAC*

December 18
Ethical Trial Advocacy
8:30 - 10:30 a.m.
Oxford Suites, Boise
2.0 Ethics CLE Credit RAC*

*RAC—These programs are approved 
for Reciprocal Admission Credit 
pursuant to Idaho Bar Commissions 
Rule 204A(e). 

Get with the program



Managing and guiding a client’s complex financial 
planning means putting your professional integrity 
on the line. That’s why, when it’s time to recommend 
a corporate trustee, Washington Trust’s Wealth 
Management & Advisory Services Group is uniquely 
suited to meet your professional needs.

We are a corporate trustee that understands our role 
in supporting your client’s wealth strategies. Find 
out why legal, tax and estate planning professionals 
around the Northwest have made Washington Trust’s 
Wealth Management & Advisory Services Group 
their corporate trustee of choice for over 100 years.

REL ATIONSHIPS BUILT ON TRUST 
STAND THE TEST OF TIME.

Boise  208.345.3343  ·  Coeur d’Alene  208.667.7993  ·  Spokane 509.353.3898

We offer free services to 
supplement your lawyers’ 

malpractice coverage.
With lawyers' professional liability coverage 

from Zurich, you gain greater peace of mind

with free access to VersusLawTM for online

research, a loss prevention hotline manned by

Hinshaw & Culbertson for free consultation

and the ability to report claims 24/7, toll-free.

It all adds convenience and cost savings to

your coverage benefits. For greater value.

What if coverage benefits 
exceeded your expectations?

Contact Moreton today!

208-321-9300 
800-341-6789

www.moreton.com
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Only one 
magazine reaches 

ALL LAWYERS 
in Idaho.

The Advocate is 
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per year and has a 
circulation of over 5,300.

Advertising in 
The Advocate is not 
only an economical way 
to communicate with the 
legal community, it is 
probably the single most 
effective way of doing 
so. In a 2007 survey 93%
of Idaho Bar members 
said they use 
The Advocate.

For more information on 
advertising rates and 
deadlines, please contact 
Bob Strauser at 
(208) 955-8865 
rstrauser@isb.idaho.gov

The

Advocate
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PRESIDENT’S MESSAGE

In 1969, Idaho had Fewer Lawyers, but Faced Similar Issues
Man had just walked on the moon.  

Upstate New York had survived the 
Woodstock invasion.  There were no 
computers, cell phones, Facebook or 
Twitter—most 
telephones still 
had a cord and a 
rotary dial.  Albums 
were vinyl, eight-
track tapes were 
new, cassettes and 
CDs were well in 
the future.  Bob 
Dylan released 
Nashville Skyline 
and then appeared 
on Johnny Cash’s 
first television 
show.  And the 
last episode of the original Star Trek aired.  
Midnight Cowboy was the first widely 
released X-rated movie.  Muhammad Ali was 
convicted of draft evasion and stripped of his 
title after refusing to enlist in the Army as a 
conscientious objector (a conviction reversed 
two years later by the Supreme Court).  
President Nixon appointed Warren Berger 
as the new Chief Justice, ending the Warren 
Court era; Chief Justice Berger would vote 
with the majority in Roe v. Wade four years 
later.  Walter Cronkite was reporting nightly 
on the war in Viet Nam, even as the first 
drawdown of troops began as the president 
had pledged in his election campaign.  
Charles Manson shocked the world.  But the 
Miracle Mets provided a needed respite and 
bright spot as the summer turned to fall in 
1969.

Closer to home, there were 720 members 
of the Idaho Bar in 1969, spread across the 
state by local bar association as follows:  
First District—64; Clearwater Bar (Second 
District)—75; Third District—63; Boise Bar 
(Fourth District)—237; Fifth District—96; 
Sixth District—75; Seventh District—83; 
and 24 out-of-state.  Only a third of Idaho’s 
lawyers were practicing in “the Boise Bar” 
while today, excluding reciprocal admittees, 
a little over 50 percent practice in the Fourth 
District.  Idaho’s five largest firms—four in 
Boise (Eberle Berlin, Elam Burke, Hawley 
Troxell and Moffatt Thomas) and the Parry 
Robertson firm in Twin Falls—had a total of 
49 lawyers but only one had over 10.  The 

four big firms in Coeur d’Alene each had 
two attorneys, and Lewiston’s largest firm 
had four.  In Eastern Idaho, there were seven 
attorneys in Idaho Falls’ largest firm.  And two 
Pocatello firms had five lawyers each.  The 
overwhelming majority of Idaho’s lawyers 
were in solo practice or in firms of one to four 
lawyers.  

Although the size of our Bar has grown 
exponentially in the last 40 years, as has the 
size of law firms all over the state, the majority 
of Idaho’s lawyers continue to practice solo 
or in firms of one to four.  For example, there 
are 26 private firms ranging in size from 10 
to 48 attorneys where 508 of us practice; 17 
of these firms have 10 to 20 lawyers.  The 
Attorney General has the largest law office 
in the state with 123 lawyers, followed by 
the 60 attorneys practicing in the Ada County 
Prosecutor’s Office.  In the over-10 category, 
another 314 attorneys practice in corporate 
legal departments and other governmental 
entities, including public defenders’ offices, 
the courts and the U.S. Attorney’s Office.  A 
total of 312 attorneys are in private practice 
in 49 firms of between 5 and 9 lawyers, and 
another 181 practice in public and corporate 
offices of between 5 and 9.  This means 1,498 
of Idaho’s 3,260 in-state attorneys practice in 
firms of 5 or more.

So, why all this interest in 1969?  I entered 
law school that year, and on behalf of the 
Idaho Bar, and shortly after writing this, I will 
continue the tradition of making a short speech 
welcoming the University of Idaho Law 
School Class of 2009 to the study of law and 
their quest to join our noble calling three years 
hence.  Thus the reason for my retrospection.  
There will be about 114 students in the U of I’s 
Centennial Class.  There were 55 in the Class 
of 1969.  

As I was gathering the material for this 
column, Diane suggested I read the transcribed 
proceedings of the 43rd Annual Meeting of 
the Idaho State Bar held in Sun Valley on 
July 9, 1969.  I could have written a whole 
column about this meeting, but cannot end 
this one without sharing a few nuggets from 
it.  Presiding was President Hal Ryan, State 
Senator, practicing lawyer in Weiser, and later 
Chief Judge of the U.S. District Court.  Judge 
Ryan began the proceedings (transcribed by 
court reporter Francis Wander of Weiser) 
thusly:  “Good morning, I am glad to see so 

many of you full of breakfast at this point and 
up here, and those of you not full of breakfast 
[I] can understand why you can’t stand the 
thoughts of it.”  

The meeting then turned to the reports 
of various committees, including the Court 
Modernization Committee, headed by Jim 
Lynch, who reported on the creation, after 
the Governor’s veto of similar legislation two 
years earlier, of the one magistrate’s division of 
the district court, replacing the justice, probate 
and city magistrate courts.  This will be among 
Mr. Lynch’s most significant legacies.  

There were eight resolutions before 
the Annual Meeting that year, all of them 
noteworthy, but Resolution No. 3 is particularly 
so; it began as follows:

“WHEREAS, the desirability and 
feasibility of physically relocating the 
University of Idaho’s College of Law at Boise 
or some other place has been often discussed 
and debated by members of the Idaho State 
Bar, law students and professors from time to 
time over the past years;”

The Resolution sought only to have the 
issue studied by a committee appointed by the 
Bar Commissioners but was defeated by a vote 
of “everything” to 237 (the only votes in favor 
being from the “Boise Bar”).

I will not regale the new students with all 
of these numbers.I will say that no matter how 
much things have changed, the foundation of 
the law is constant, as is the process of solving 
problems based on the law.  “The law is the 
calling of thinkers.” 1   Generations of lawyers 
have begun to learn to think like a lawyer 
by studying contracts, property, torts, civil 
procedure and criminal law and procedure.  
These courses provide the foundation for 
the study of more specialized subjects, such 
as environmental law (and the National 
Environmental Policy Act of 1969).

Our clients come to us because, in the end, 
they have nowhere else to turn (or because 
they have learned by experience there is 
nowhere else they should turn).  Although our 
advice may sometimes have little to do with 
the law or even the legal ramifications of a 
decision, statute or regulation, the ability to 
think analytically, (like a lawyer, if you will), 
provides the basis from which we act.  And 
most often, what we are doing is applying the 
law to the facts, as we first learned to do in law 

B. Newal Squyres
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school.  As one writer put it almost 90 years 
ago:

“Law is simply a more or less complete 
system of rules created by society as a substitute 
for violence; and, theoretically at least, is but 
an application of common sense, justice, and 
the customs of the times to business and other 
relations between human beings.2”

B. Newal Squyres is a senior litigation 
partner of Holland & Hart LLP. He is serving 
a sixth-month term as President of the Idaho 
State Bar Board of Commissioners. He 
represents the Fourth District. Newal received 
his undergraduate and law degrees from Texas 
Tech University.

Endnotes
1 Fred R. Shapiro, The Oxford Dictionary of 
American Legal Quotations 257 (1993) (quoting 
Oliver Wendell Holmes, Jr., “The Profession of the 
Law” (lecture to Harvard undergraduates February 
17, 1866)).
2 Frank Hall Childs, How to Find the Law 71 
(1923).
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Do you have clients needing Commercial Real Estate solutions? 
Call Me - and benefit from my 23 years of local market 

knowledge and experience.

DK COMMERCIAL-working to turn “Challenges into Opportunities”

-Initial Consultation is Complimentary-

Debbie Martin
Commercial Real Estate Broker
O .208-955-1014 C. 208-850-5009

Debbie@dkcommercial.com

Expect Knowledge � Expect Professionals � Expect Results

877 Main Street • Suite 1000
Boise, ID 83702

Phone: 208.388.4836
Fax: 208.342.3829
mclark@hawleytroxell.com www.hawleytroxell.com

Mr. Clark serves as a private hearing officer, federal court discovery master, neutral 
arbitrator and mediator. He has successfully conducted more than 500 mediations. 
He received the designation of Certified Professional Mediator from the Idaho 
Mediation Association in 1995. Mr. Clark is a fellow of the American College of 
Civil Trial Mediators. He is a member of the National Rosters of Commercial 
Arbitrators and Mediators and the Employment Arbitrators and Mediators of the 
American Arbitration Association and the National Panel of Arbitrators and 
Mediators for the National Arbitration Forum. Mr. Clark is also on the roster of 
mediators for the United Sates District Court of Idaho and all the Idaho State Courts.

Mr. Clark served as an Adjunct Instructor of Negotiation and Settlement 
Advocacy at The Straus Institute For Dispute Resolution, Pepperdine University 
School of Law in 2000. He has served as an Adjunct Instructor at the University of 
Idaho College of Law on Trial Advocacy Skills, Negotiation Skills, and Mediation 
Advocacy Skills. He has lectured on evidence law at the Magistrate Judges Institute, 
and the District Judges Institute annually since 1992.

•Arbitration 
•Mediation
•Discovery Master 
•Hearing Officer
•Facilitation
•Education Seminars
•Small Lawsuit Resolution Act

ALTERNATIVE DISPUTE RESOLUTION 
Merlyn W. Clark
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DISCIPLINE

RAMI AMARO
(Withheld Suspension/Public Reprimand/Probation)

On July 20, 2009, the Idaho Supreme Court issued a Disciplinary 
Order suspending Rami Amaro from the practice of law for a period of 
ninety (90) days, with the entire ninety (90) day suspension withheld, 
placing her on Bar Counsel probation and imposing a public reprimand 
based on violations of Idaho Rules of Professional Conduct 1.6 
[Confidential Information] and 1.9 [Duties to Former Clients].

The Idaho Supreme Court’s Disciplinary Order followed a 
stipulated resolution of an Idaho State Bar disciplinary proceeding in 
which Ms. Amaro admitted that she had violated I.R.P.C. 1.6 and 1.9.  
The basis for the admitted violations was Ms. Amaro’s unauthorized 
disclosure of information about her former client’s intention to declare 
bankruptcy and Ms. Amaro’s concerns about those circumstances to 
her former client’s employer.  The disclosure of the information was 
also the basis of a civil claim by the former client against Ms. Amaro.

The Disciplinary Order provides that the ninety (90) day suspension 
will be withheld and Ms. Amaro will serve a one (1) year probation, 
subject to the conditions of probation specified in the Order.  Those 
conditions include that Ms. Amaro will serve the entire ninety (90) day 
suspension if she admits or is found to have violated any of the Idaho 
Rules of Professional Conduct for which a public sanction is imposed 
for any conduct during Ms. Amaro’s period of probation.  Further, 
during her one (1) year period of probation, Ms. Amaro must provide 
reports to Bar Counsel. 

The withheld suspension and this public reprimand do not limit 
Ms. Amaro’s eligibility to practice law.  

Inquiries about this matter may be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 83701, (208) 334-4500. 

KENT E. WHITTINGTON
(Public Reprimand)

The Professional Conduct Board of the Idaho State Bar has issued 
a Public Reprimand to Idaho Falls lawyer, Kent E. Whittington, based 
on professional misconduct. 

The Professional Conduct Board Order followed a stipulated 
resolution of an Idaho State Bar disciplinary proceeding, in which 
Mr. Whittington admitted that he violated Idaho Rules of Professional 
Conduct 8.4(b) [Commission of a criminal act] and 4.4(a)(1) [Respect 
for the Rights of Third Persons].   

The Complaint related to Mr. Whittington’s conviction of 
misdemeanor battery.  The circumstances of that conviction were that 
while waiting for a hearing in court, Mr. Whittington touched a witness’s 
long hair.  The circumstances of the touching were disputed and Mr. 
Whittington denied any intent to harass a witness. The Magistrate Judge 
sentenced Mr. Whittington to 180 days jail, 174 days suspended and he 
was ordered to pay a fine and court costs.  Mr. Whittington was also 
ordered to complete counseling classes on personal boundaries, ethics 
and sexual harassment and write a letter of apology to the witness.  Mr. 
Whittington was placed on supervised probation for six months and 
unsupervised probation for six months.  He has complied with all terms 
of his sentence.  

The public reprimand does not limit Mr. Whittington’s eligibility 
to practice law.  

Inquiries about this matter may be directed to:  Bar Counsel, Idaho 
State Bar, P.O. Box 895, Boise, Idaho 83701, (208) 334-4500. 

OF INTEREST

Givens Pursley earns Alfred P. Sloan Award
Givens Pursley LLP, one of Idaho’s oldest law firms, was again 

selected winner of the 2009 Alfred P. Sloan Award for Business 
Excellence in Workplace Flexibility. Givens Pursley was the only 
law firm in Idaho to win the award. It recognizes employers that 
successfully use flexibility to meet both business and employee goals.

Harris named Trial Lawyer of the Year
Jim C. Harris, Boise was named Idaho’s 2009 Trial Lawyer of the 

Year and presented the James J. May Award. Harris was recognized 
for his successful efforts to limit liability insurance company abuse 
and represent common people in their struggles for corporate 
accountability, the Idaho Trial Lawyers Association said. Harris is a 
former Ada County prosecuting attorney and a personal injury lawyer. 
He is a certified civil trial specialist and is with Filicetti Law Office in 
Boise.

Idaho State Bar awards scholarships
Ben McGreevy and Dylan Hedden-Nicely from the University 

of Idaho College of Law are the first recipients of the Idaho State Bar 
Real Property Section’s student scholarship.  Students receiving the 
highest grade in their first year Property Law class receive $1,000 
each at the beginning of their second year of law school as part of their 
financial aid award.  The Real Property Section created this scholarship 
in 2008.  

AARP seeks legal advocates in Capitol
AARP hopes a few long-term volunteers will help the nonprofit 

agency advance its legislative goals. The Capitol City Task Force 
is meant to implement the AARP’s strategic plan, which includes 
monitoring legislative developments. 

Volunteers for the task force are asked to show expertise in the 
legislative process and a commitment to the goals of AARP. A task 
force member would serve a two-year term and receive training. 

Volunteers will track bills, provide testimony and work with 
legislators. Those interested are encouraged to call Dede at (208) 855-
4005.

NOTICE TO MARK T. MCHUGH OF
CLIENT ASSISTANCE FUND CLAIM

Pursuant to Idaho Bar Commission Rule 614(a), the Idaho State Bar 
hereby gives notice to Mark T. McHugh that a Client Assistance Fund 
claim has been filed against him by former client Louis B. Haws, in the 
amount of $400.  Please be advised that service of this claim is deemed 
complete fourteen (14) days after the publication of this issue of The
Advocate.

NOTICE TO MARK T. MCHUGH OF
CLIENT ASSISTANCE FUND CLAIM

Pursuant to Idaho Bar Commission Rule 614(a), the Idaho State Bar 
hereby gives notice to Mark T. McHugh that a Client Assistance Fund 
claim has been filed against him by former client Kimberly Owens, in 
the amount of $1,908.75.  Please be advised that service of this claim is 
deemed complete fourteen (14) days after the publication of this issue 
of The Advocate.
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Mediator/Arbitrator
W. Anthony (Tony) Park

·36 years, civil litigator
·Former Idaho Attorney General

·Practice limited exclusively to ADR

P.O. Box 1776   Phone: (208) 345-7800
Boise, ID 83701   Fax: (208) 345-7894

E-Mail: tpark@twplegal.com

Registration with the Lawyer Referral Service is easy and inexpensive. 
Referrals are sent to you after being pre screened by the Lawyer Referral 
Service staff for an initial half hour consultation at a $35 fee. 

Want more information or to register? 
Contact Kyme Graziano at kgraziano@isb.idaho.gov or 208.334.4500. 

Do you practice Immigration Law? 
Immigration issues can be 
confusing and frightening but so 
can finding an attorney who deals 
with them. 

The Idaho State Bar Lawyer Referral Service is a non-profit public service. The program was designed to assist 
persons who are able to pay normal attorney fees but whose ability to locate legal representation is frustrated by a 
lack of experience with the legal system, a lack of information about the type of services needed, or a fear of the 
potential costs of seeing a lawyer. 
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Most of you are familiar with IOLTA, interest 
on lawyer trust accounts.  IOLTA is an innovative 
program allowing attorneys to place client funds 
traditionally held in non-interest bearing accounts 
into interest-bearing accounts.  Interest earned on 
these accounts is remitted directly by participating 
banks to the Idaho Law 
Foundation.  These funds 
are then distributed 
through a grant process 
to programs serving the 
public.  Idaho’s IOLTA 
program has distributed 
over $5.5 million in grants 
during its 25-year history.  
In accordance with Idaho 
Rule of Professional 
Conduct 1.15, IOLTA 
funds are used to provide 
funding for the following 
purposes:

To provide legal aid to the poor; � 
To provide law-related education � 
programs for the public; 
To provide scholarships and student � 
loans; and 
To improve the administration of � 
justice 

Recent grant recipients of Idaho IOLTA funds 
include Idaho Legal Aid Services, the Idaho Volunteer 
Lawyers Program, Catholic Charities of Idaho, 
Idaho Legal Resource Line, Law Related Education 
Program, UI College of Law Scholarships, YMCA 
Youth Government program, and 4H Know your 
Government program.  

Because interest rates have dipped to their lowest 
level in half a century, we have seen a significant 

decrease in IOLTA funds available to support critical 
Idaho law related services.  In 2008 the Idaho Law 
Foundation was able to grant $450,000 to law related 
organizations. In 2009 that amount decreased to 
$360,000.  For the 2010 grant cycle, the Idaho Law 
Foundation Board of Directors was only able to 
designate approximately $190,000 as the amount 
available for grants, a decrease of nearly 50%.  This 
decrease comes at a time when the need for services 
to families and individuals is increasing.  

Although interest rates have decreased 
considerably, the banks listed below have continued 
to offer favorable interest rates for IOLTA accounts.  

Bank of the Cascades� 
Idaho Central Credit Union� 
Idaho Independent Bank� 
Idaho Trust Bank� 
Syringa Bank� 
Wells Fargo Bank� 
Zions Bank� 

We appreciate the continued support of these 
banks.  We encourage you to work with your bank 
to offer as high an interest as possible during these 
difficult economic times.   

Even with this much needed support from banks 
that have stepped up to support IOLTA, programs that 
provide critical law related services to Idaho citizens 
will see a significant decrease in 2010. Your support 
of organizations such as Idaho Volunteer Lawyers 
Program, Law Related Education, and Idaho Legal 
Aid Services, is more vital than ever this year.  It’s 
crucial that we continue to offer our generosity to 
these important programs to ensure they are able 
to offer vital legal services and education to Idaho 
citizens.  

Diane K. Minnich

IOLTA Income Declines, Affecting Several Programs

Diane K. Minnich

EXECUTIVE DIRECTOR’S REPORT
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WELCOME FROM THE BUSINESS AND CORPORATE LAW SECTION

BUSINESS AND CORPORATE  LAW SECTION

CHAIRPERSON

David Scott Jensen 
Moffatt, Thomas, Barrett, Rock & Fields, Chtd.
Telephone: (208) 385-5486
Fax: (208) 385-5384
E-mail: dvj@moffatt.com

VICE CHAIRPERSON

David  Hammerquist 
Ringert Law, Chtd.
Telephone: (208) 342-4591 Ext. 128
Fax: (208) 342-4657
E-mail: hammer@ringertlaw.com

SECRETARY/TREASURER

Mary “Molly” O’Leary 
Richardson & O’Leary, PLLC
Telephone: (208) 938-7900
Fax: (208) 938-7904
E-mail: molly@richardsonandoleary.com

PAST CHAIRPERSON

Nicole C. Snyder 
Holland & Hart, LLP
Telephone: (208) 342-5000
Fax: (208) 343-8869
E-mail: ncsnyder@hollandhart.com

In the last few years, limited liability companies and the Idaho 
Uniform Limited Liability Company Act have played a large role in 
the life of the Business and Corporate Law Section.  A committee of 
the Section spent many hours reviewing the Revised Uniform Limited 
Liability Company Act with Idaho’s Uniform Law Commissioners.  
LLCs have been extensively featured in each 
of the Section’s annual seminars for the last 
few years.  The articles in this edition of the 
Advocate sponsored by the Section reflect this 
importance of LLCs with three of the seven 
articles relating to LLCs.  

The first featured article is Rex Blackburn 
and Dale Higer’s explanation of the significant 
provisions of the new Idaho Uniform Limited 
Liability Company Act.  The second article, 
by Nicole Trammel, examines fiduciary duties 
in LLCs and identifies several fiduciary duty 
issues that should be addressed in operating 
agreements.  Winston Beard provides the last article on LLCs and 
presents what he believes are serious weaknesses of the new act.  I hope 
these articles on LLCs will generate a vigorous dialogue among Idaho 
practitioners about Idaho’s new LLC act.

Our fourth article remains within the context of business entities 
and considers the fiduciary duties upon a director of a company in 
the “zone of insolvency.”  Melanie Rubocki explains that under such 
circumstances, directors and officers owe the corporation’s creditors the 
same fiduciary duties they owe to the corporation and its shareholders.

The fifth article addresses another issue that arises more frequently 
during these trying economic conditions.  Nicole Snyder and Scott 
Randolph explain the requirements of the Worker Adjustment and 

Retraining Notification Act of 1988 when an employer is engaged in a 
mass layoff or plant closure.

The topic of the sixth article arises in all phases of the business 
cycle, but is certainly more exciting during the good times.  This article 
by Richard Teichner and Erik Bolinder provides a guide through the 
terminology and methodologies of business valuations.

The last article looks beyond the borders of Idaho and compares 
the Idaho UCC to the United Nations Convention on Contracts for 
the International Sale of Goods.  As Christine Nicholas explains in 
her article, an international trade contract will likely be subject to the 
Convention unless a clear choice of law provision provides otherwise.  
With more and more Idaho businesses engaging in international trade, it 
is imperative that the lawyers advising these businesses understand the 
advantages and disadvantages of the Convention.

The Business and Corporate Law Section is a thriving, active 
section that will soon be more active for its members.  The Section’s 
past monthly meetings were just business meetings primarily for the 
Governing Council.  Beginning with the September 2009 meeting, the 
monthly meetings will be 30 minutes of business followed by a free 30 
minute CLE.  Section members may participate by telephone conference 
if they cannot attend the meeting.

The Section is also blessed with a very healthy bank balance.  
During the coming year, the Governing Council will be exploring ways 
in which to put the Section’s funds to use for its members.  Anyone with 
a suggestion for how the funds may be used should contact me or any 
member of the Governing Council.  

The members of the Governing Council for the next year are Michael 
Bixby, Erik Bolinder, Kari Campos, Matt Christensen, Michael Dingle, 
David Hammerquist (Secretary), Stephen Hardesty, Bart Harwood, 
Randolph Hill, David Jensen (Chair), Jeffery Moss, Tobi Mott, Molly 
O’Leary (Treasurer), Kris Ormseth, Melanie Rubocki, Paul Street, and 
Brent Williams.

David Scott Jensen

David Scott Jensen
Moffatt, Thomas, Barrett, Rock & Fields, Chtd.
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THE NEW LLC ACT PRESERVES IDAHO’S TRADITIONS

Introduction
In 2008, Idaho became the first state to 

adopt the Revised Uniform Limited Liability 
Company Act (“RULLCA”), which was 
adopted by the National Conference of 
Commissioners on Uniform State Laws 
(“NCCUSL”) in 2006.  The Legislative 
Committee of the Business Section of 
the Idaho State Bar (“Business Section 
Legislative Committee”), initially chaired 
by Winston Beard and later by David Jensen, 
reviewed RULLCA and the LLC statutes of 
four other states before settling on RULLCA.  
The Business Section Legislative Committee 
made a few minor modifications to RULLCA 
and the Idaho Uniform Law Commission 
sponsored RULLCA before the Idaho 
Legislature.1

Background
Since Wyoming adopted the first limited 

liability company act in 1977, much has 
happened in the development of the law in 
this area.  The IRS ruled that limited liability 
companies (“LLC”) could be taxed as 
partnerships even though an LLC shields its 
members from liability like a corporation.  All states and the District 
of Columbia have adopted LLC statutes.  LLC filings are significant 
in every U.S. jurisdiction, including Idaho.  In many states new LLC 
filings approach or even outnumber new corporate filings on an annual 
basis.  In 1997, the tax classification changed when IRS “check-the-
box” regulations became effective.  As a result, single-member LLCs 
are now popular as sole proprietorships and as corporate subsidiaries.

In 1994, NCCUSL adopted the Uniform Limited Liability 
Company Act (“ULLCA”) and revised it in 1996 in anticipation of 
the “check-the-box” regulations. Seeing it as an opportune moment to 
identify the best elements of the myriad “first generation” LLC statutes 
and to infuse those elements into a new, “second generation” uniform 
act, NCCUSL appointed a drafting committee in 2003 to undertake a 
complete revision of ULLCA.   

 The RULLCA drafting committee met formally, at least twice a 
year, from the spring of 2003 until the summer of 2006.  The drafting 
committee was comprised of nine Uniform Law Commissioners 
(including the authors of this article), two reporters, 13 advisors from 
the American Bar Association (“ABA”) at large and at least four 
representatives of the ABA’s various Sections.  Collectively, the drafting 
committee had participants from at least 15 states (including heavily 
commercial states such as California, Colorado, Delaware, Indiana, 
Illinois, Massachusetts, Minnesota, Pennsylvania and Texas). Many 
of the drafting committee members devote their professional practice 
to LLC law.  The drafting committee reviewed LLC statutes from all 
states and the District of Columbia.  Over the course of three years, 
at three NCCUSL annual meetings, the drafting committee submitted 
its work for line by line review and debate of the commissioners 
appointed in each of the 50 states, the District of Columbia, the U.S. 
Virgin Islands and Puerto Rico.  The American Bar Association has 
endorsed RULLCA.  

Beginning in February 2007 and continuing through December 
2007, the Business Section Legislative Committee reviewed RULLCA 
and the LLC acts of California,2 Delaware, Minnesota and Washington 
before deciding by a near unanimous vote that RULLCA was the best 
choice for Idaho.  This Committee made a few changes to RULLCA, 
including deleting the pre-filing provisions and adding the Professional 
Limited Liability Company provisions of the then-existing Idaho LLC 
act.  Committee members included David Jensen, Bart Harwood, John 
Runft, Richard Riley, Nicole Snyder, Bill Batt and Chuck Goodenough 
(Idaho Deputy Secretary of State), all of whom have extensive 
experience with LLC law.

RULLCA’s Consistency With Existing Idaho Law
Idaho’s version of RULLCA represents the most complete and 

thorough statutory treatment of LLC law in existence.  It consists 
of 11 thoughtfully organized parts, containing 90 separate sections.  
RULLCA provides comprehensive treatment of, among other subjects: 
entity formation and filings, relations of members and managers to 
persons dealing with the LLC, relations of members to each other and 
to the LLC, transferable interests and rights of transferees and creditors, 
member disassociation, dissolution and winding up, foreign LLCs, 
actions by members, and finally, merger, conversion and domestication.  
RULLCA clarifies a number of issues not resolved under existing Idaho 
(or other) LLC law.  RULLCA’s extensive commentary to each section 
provides interpretative guidance to lawyers and courts.  Moreover, as 
RULLCA is adopted in other jurisdictions, Idaho lawyers and courts 
will, as has been the case with the UCC and other uniform laws, benefit 
from judicial decisions interpreting identical statutory language.  These 
advantages of uniformity lead to predictability and consistency of law, 
and reduce business transaction costs.

RULLCA’s key default provisions permitting non-written operating 
agreements, establishing per capita voting and distribution rights, and 
establishing member/manager governance structures are consistent 
with Idaho’s  first generation LLC statute, which was enacted in 
1994, and other Idaho unincorporated entity acts going back for over 
a century.  Although other states have adopted a patchwork of LLC 
statutes that reflect non-uniform default rules relating to governance 
and membership rights, the “normal” LLC is relatively standard from 
state to state.  It is a closely-held business consisting, on average, of 
three members.  The members conduct business pursuant to an often 
informal, and at times incomplete, “agreement”.  Because of statutory 
provisions limiting member liability, the LLC has overwhelmingly 
become the entity of choice for closely-held businesses.  For these 
reasons, RULLCA has adopted default rules that are based on a 
traditional, but relatively simple, “partnership” model, rather than a 
more complex “corporate” model.  

 Subject to a few limited exceptions, members of an LLC may 
generally agree to governance and membership rights that differ from 
RULLCA’s default rules.3  If the members of an Idaho LLC want to 
follow a corporate model in their operating agreement, they are free to 
do so.  RULLCA affords members the broadest permissible freedom of 
contract.  The default rules follow a partnership model and apply only 
when members do not agree to other terms.  

 Default rules should serve the normal expectations of most persons 
who, for reasons of lack of sophistication, expertise, or sound legal 
counsel have not considered or expressly agreed upon terms governing 
the rights and relations of the members. RULLCA’s default provisions 
best serve this objective.  As Goodenough observed, 

As it happens, the bulk of the filings in this Office (Secretary 
of State) appear to be small, start-up businesses whose 
members see themselves dividing up any income from the 

Rex Blackburn, Idaho Power Company 
Dale G. Higer, Investors Financial Corporation

Rex Blackburn

Dale G. Higer
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business equally.  If someone is investing a sizable sum into 
a business with the idea that another person will provide the 
labor and expertise, then it would appear easy for the two 
members to divide distributions along any pattern they can 
agree upon—in the operating agreement.
The Drafters, the Uniform Law Commissioners, the Bar 
committee, and this Office all agreed that it would be best 
to make the default provisions in the statute match the 
expectations of the small start-up businesses such as the 
contractors, painters, landscapers, et al., who contemplate 
a partnership split.  This is another matter that is not a 
departure from the old statute.  Under old Idaho Code sec 53-
629, where it provides that if the operation agreement does 
not provide otherwise, each member shares equally. 4

In particular:
1.  RULLCA’s Definition of “Operating Agreement” (Section 30-

6-102 (15)):  Like the overwhelming majority of current LLC statutes, 
including Idaho’s 1994 LLC statute (I.C. § 53-601(11)), RULLCA 
permits the members to adopt an operating agreement orally, in 
writing, or through course of conduct.  This default rule is entirely 
consistent with the reality that a significant number of closely held 
LLCs will not be governed by a written operating agreement.  While 
more sophisticated entities may deviate from the default rule and 
require a written agreement, imposing the requirement of a written 
operating agreement by statute on all LLCs is not realistic or prudent.  
If the LLC conducts business without a written operating agreement 
and its members later find themselves in dispute, a court will either 
fashion an equitable resolution based upon the conduct and discussions 
of the parties, or simply ignore the actual expectations and conduct of 
the members.  RULLCA (and Idaho’s previous act) allow a court to 
enforce the actual expectations of the parties – even if not reduced to 
writing – without resorting to legal fiction or adherence to a strict rule 
that imposes inequitable results.  This result is consistent with reported 
court decisions.  In addition, RULLCA does not state any rule as to 
whether the statute of frauds applies to an oral operating agreement.  
This is left to other law.  
2.   RULLCA’s Per Capita Voting and Distribution Rules (Parts 
4 & 7):  Like Idaho’s previous LLC statute, RULLCA provides per 
capita default rules for voting, sharing of profits, and distributions.  
While members of more sophisticated or highly capitalized LLC’s 
may agree to vote, share profits or make distributions on the basis 
of capital contributions, a per capital default rule does not meet the 
normal expectations of those most likely to be subject to default rules.  
Most closely held LLCs are not “capital intensive” (and those that are 
highly capitalized are much more likely to seek legal counsel when 
forming an LLC).  A per capital default rule is a “trap for the unwary” 
member of a small, lightly capitalized business.  For example, if two 
painters form an LLC, but only one member contributes even a modest 
amount of capital (e.g. painting equipment with limited value), under 
a per capital default rule only the member contributing capital of even 
nominal value is entitled to all accumulated earnings of the LLC.  This 
is the result even if both members otherwise contributed equal value 
to the success of the business through their labor, expertise or business 
relationships.  To suggest that a per capital default rule is necessary 
to protect a person investing a million dollars in an LLC with another 
person who is contributing only his labor is an extreme example that 
will likely never happen.  The more likely scenario involving a person 
investing that amount of money will be that the person seeks qualified 
legal counsel to protect that person’s interests, which will likely result 
in an operating agreement that provides for a per capital default rule (if 
that is indeed what the members want).  RULLCA does not preclude 
this result.  The members only have to adopt an operating agreement 
reaching this result.  

3.   RULLCA’s Member/Manager Governance Structure (Part 
4):  Like Idaho’s first generation LLC statute, RULLCA provides for 
alternative “member managed” or “manager managed” governance 
structures.  This is consistent with the vast majority of existing LLC 
statutes.   A complicated corporate 
based “board of managers/
governing manager/treasurer” 
default statutory governance 
structure has been adopted in 
only two states (North Dakota 
and Minnesota).  While more 
sophisticated LLCs are free under 
RULLCA to adopt such a structure, 
that structure is ill suited for most 
closely held businesses.  In fact, 
the failure of members to adhere 
to complex governance formalities 
increases the risk that the shield 
protecting members from individual 
liability will be “pierced”.

4.   RULLCA’s Standards of 
Conduct for Members and 
Managers (Section 30-6-409):  
RULLCA’s default rules relating 
to the duties of loyalty and care 
for members and managers are 
consistent with the formulations of 
corresponding duties found in other 
unincorporated association law, and 
improve on those formulations by 
expressly recognizing the “business 
judgment rule” in the context of 
the duty of care.  Recognition 
of the business judgment rule, and assessment of member/manager 
conduct by comparison to other similarly situated persons is necessary 
to accommodate actions of members and managers that span a broad 
spectrum from ministerial to discretionary conduct.  Importantly, 
RULLCA’s formulation of these default rules affords members broad 
power to modify, by agreement, standards of conduct applicable to the 
members/managers of an LLC.  

Other Significant Provisions of the New Idaho Act

The Operating Agreement
 Like the partnership agreement in a general or limited partnership, 

an LLC’s operating agreement serves as the foundational contract 
among the entity’s owners. RULLCA centralizes all statutory provisions 
pertaining to the foundational contract, and contains a number of 
substantive innovations concerning the operating agreement.  These 
include:  better delineating the extent to which the operating agreement 
may define, alter, or even eliminate aspects of fiduciary duty; expressly 
authorizing the operating agreement to relieve members and managers 
from liability for money damages arising from breach of duty, subject to 
specific limitations; and stating specific rules for applying the statutory 
phrase “manifestly unreasonable” thereby providing clear guidance 
for courts considering whether to invalidate operating agreement 
provisions that address fiduciary duty and other sensitive matters.5

The Power of a Member or Manager to Bind the Limited 
Liability Company

The original Uniform Partnership Act adopted in 1914 codified a 
particular type of apparent authority by position, providing that “[t]he 
act of every partner ... for apparently carrying on in the usual way the 
business of the partnership binds the partnership . . . ”.  This concept 

Importantly, 
RULLCA’s 

formulation of 
these default 
rules affords 

members broad 
power to modify, 
by agreement, 
standards of 

conduct applicable 
to the members/
managers of an 

LLC.



18 The Advocate • September 2009

makes good sense for general and limited partnerships. A third party 
dealing with either type of partnership can know by the formal name of 
the entity and by a person’s status as general or limited partner whether 
the person has the power to bind the entity.

 This concept does not make sense for modern LLC law because: 
(i) an LLC’s status as member-managed or manager-managed is 
not apparent from the LLC’s name (creating traps for unwary third 
parties); and (ii) although most LLC statutes provide templates 
for member-management and manager-management, variability 
of management structure is a key strength of the LLC as a form of 
business organization.

 RULLCA recognizes that “statutory apparent authority” is an 
attribute of partnership formality that does not belong in an LLC 
statute.  Section 30-6- 301(1) provides that “a member is not an agent 
of the limited liability company solely by reason of being a member.”  
Other law – most especially the law of agency – will handle power-
to-bind questions.  Although conceptually innovative, this approach 
will not significantly alter the commercial reality that currently exists 
between limited liability companies and third parties.

Default Rules on Management Structure
RULLCA retains the manager-managed and member-managed 

constructs as options for members to use in configuring their inter se 
relationship, and the operating agreement is the vehicle by which the 
members make and state their choice of management structure.  Given 
the elimination of statutory apparent authority, it is unnecessary and 
may be confusing to require the articles of organization to state the 
members’ determination on this point.

Charging Orders
The interests of creditors are restricted to a member’s distributional 

interest and provide a judgment creditor with a “charging order” as the 
only method of executing against that interest.  Further, a creditor’s 
interest may be foreclosed and sold in a judicial foreclosure sale only 
if the court finds that payment may not be made within a reasonable 
time.  The purchase in a foreclosure sale, however, does not make the 
purchaser a member.

A Remedy for Oppressive Conduct
Reflecting case law developments around the country, RULLCA 

permits a member (but not a transferee) to seek a court order “dissolving 
the company on the grounds that the managers or those members in 
control of the company … have acted or are acting in a manner that is 
oppressive and was, is, or will be directly harmful to the [member].”6

This provision is necessary given the perpetual duration of an LLC 
formed under RULLCA7 and RULLCA’s elimination of the “put right” 
originally provided by ULLCA, § 701.8

Derivative Claims and Special Litigation Committees
RULLCA provides members with the right to file a derivative 

action on behalf of a company alleging certain kinds of misfeasance 
on the part of the LLC by its management.9  The company may 
form a “litigation committee” to investigate claims asserted in the 
derivative action.  This stays the litigation while the committee does 
its investigation.  The objective of the investigation is to determine if 
the litigation is for the good of the company.  The litigation committee 
ultimately reports to the court with a recommendation to continue with 
the plaintiff or the committee as plaintiff, or to settle or to dismiss.

Organic Transactions – Mergers, Conversions, and 
Domestications

Since Idaho adopted the Model Entity Transactions Act in 2007, 
the Business Section Legislative Committee incorporated into Idaho’s 
version of RULLCA comprehensive provisions authorizing LLCs to 
merge or convert into another type of entity, authorizing other types 
of entities to merge and convert into an LLC, authorizing an LLC 

to domesticate in another state and authorizing a foreign LLC to 
domesticate in the enacting state.10

Existing LLCs
Idaho’s RULLCA applies to all LLCs formed on or after July 1, 

2008, and applies to all LLCs on July 1, 2010.11  LLCs formed before 
July 1, 2008, will, in most cases, not need to make any major changes 
in their structure before July 1, 2010, when RULLCA applies to them.  
The July 1, 2010, applicability date, however, provides a legitimate 
reason for attorneys to contact pre-July 2008 formed LLCs to review 
operating agreements and practices, and to recommend appropriate 
changes.

Conclusion
Idaho’s version of RULLCA represents the most complete and 

thorough statutory treatment of LLC law today.  It was thoughtfully 
reviewed by experienced Idaho practitioners prior to its adoption.   
Importantly, RULLCA clarifies a number of issues not resolved under 
existing Idaho law and provides the many advantages of uniformity, 
including predictability and consistency of law.  RULLCA also carries 
forth many important governance structures consistent with Idaho’s 
first generation LLC act and a century of Idaho law previous to the 
legislature’s recognition of the LLC as a business entity form.  Equally 
important, RULLCA default rules reflect the typical business structure 
and expectations of an overwhelming majority of the businesses formed 
in Idaho while allowing significant flexibility to more sophisticated 
businesses to agree to differing structural and governance models via an 
operating agreement.  As a result, Idaho’s RULLCA gives individuals 
and Idaho businesses an important tool to further and protect their 
interests.
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Endnotes
1 RULLCA was not endorsed by the Idaho State Bar. 
2 California and Washington bar committees are currently reviewing RULLCA 
for introduction in their legislatures.  Iowa was the second state to adopt 
RULLCA and New Jersey and the District of Columbia are expected to adopt 
it this year.  Bar committees in Arizona, Connecticut, Indiana, Mississippi, 
Nebraska, New York, Pennsylvania and Utah are currently or are about to start 
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their review of RULLCA,   
3 See Idaho Code §§ 30-6-110 and 30-6-409.
4 Email dated September 7, 2008 to Senator Brent Hill. 
5 Idaho Code § 30-6-110.
6 Idaho Code § 30-6-701(1)(e).  
7 Idaho Code § 30-6-104(3)
8 A “put right” is a right or an option of a holder of a security of a company to 
require the company purchase some or all of the holder’s securities, usually at 
a specified time and for a specified price.  See BLACK’S LAW DICTIONARY 1237 
(6th Ed. 1990).  That right was not incorporated into RULLCA from the 1994 
ULLCA.  
9 See Idaho Code §§ 30-6-901 – 906.
10 See Idaho Code §§ 30-6-1001 – 1002.
11 Idaho Code § 30-6-1104.
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FIDUCIARY DUTIES IN LIMITED LIABILITY COMPANIES

Introduction
On March 18, 2008, Idaho became the first state to adopt the 

Revised Uniform Limited Liability Company Act (the “RULLCA”), 
drafted by the National Conference of Commissioners on Uniform 
State Laws (“NCCUSL”).1  The Idaho Uniform Liability Company 
Act (the “New Act”) became effective on July 1, 2008, and applies to 
all Idaho limited liability companies formed after that date.  The prior 
act continues to apply to pre-existing limited liability companies until 
July 1, 2010, unless the company elects 
to “opt-in” to the New Act.  As of July 1, 
2010, all limited liability companies will 
automatically become subject to the New 
Act, regardless of whether the pre-existing 
limited liability companies have “opted-in.”2

Since its inception in the 1990s, the 
limited liability company (“LLC”) has 
become the preferred business entity choice 
for many business relationships because of 
its flexible nature and the ability to mold the 
entity to fit virtually any desired business 
structure.  The LLC is a hybrid entity merging 
contract principles and statutory principles, 
as well as concepts from both corporate law 
and partnership law.  To this end, the RULLCA essentially consists of 
“default rules,” which apply in the absence of the parties’ contractual 
agreement to contrary or different terms.3  For the most part, the parties 
may draft around these default rules.  While it remains true under either 
Idaho’s prior limited liability company act4 (the “Prior Act”) or the 
New Act that parties should take care when forming an LLC to draft 
around default rules that do not fit the parties’ desired relationship, it is 
noteworthy that the New Act takes an innovative approach with regard 
to certain default rules, including its fiduciary duty provisions, which 
essentially codify many of the fiduciary duties formerly imposed on 
corporations and partnerships by statute or common law.  Because 
of these new innovations and a recent Idaho Supreme Court decision 
which establishes that at least some pre-existing LLCs are also subject 
to fiduciary duty rules, parties may wish to “opt-in” to the New Act and 
draft around certain provisions to ensure that members and managers 
are not subject to unexpected liability for breach of fiduciary duties.  

The Operating Agreement
The operating agreement is the key governance document for 

LLCs.  The New Act defines an operating agreement as “the agreement, 
whether or not referred to as an operating agreement, and whether oral, 
in a record, implied or in any combination thereof, of all members 
of a limited liability company, including a sole member.”5  This new 
definition of “operating agreement” is expansive - based on this 
definition, an operating agreement could be written or oral, express or 
implied, and could even be formed unintentionally.  An LLC is bound 
by its operating agreement; and a person who becomes a member of 
the LLC is deemed to assent to the operating agreement, whether or 
not she or he manifestly assented.6  As a result, once an LLC comes 
into existence and has at least one member, the LLC necessarily has an 
operating agreement.7  In other words, under the New Act, an operating 
agreement is inevitable.  

Since the New Act provides default rules that govern any matters 
not otherwise addressed in the operating agreement, it is important 
to note that if the LLC does not have a written operating agreement, 
or if its operating agreement does not contain provisions governing 

certain matters, the default rules will govern the parties’ relationship.  
Accordingly, members and managers forming an LLC should take 
great care to draft around any default rules that do not fit their desired 
business relationships.  In particular, the parties should properly define 
the scope and parameters of the parties’ fiduciary duties to the extent 
the New Act allows them to draft around its fiduciary duty provisions 
– especially if the intended duties are not consistent with the default 
rules set forth in the New Act.  In so doing, it is important to remember 
that an operating agreement is a fluid document, and may theoretically 
be amended by oral or written conduct.  Although the parties cannot 
completely circumvent all of the default rules, the New Act provides 
substantial flexibility to draft the document to meet the parties’ 
reasonable expectations.

Fiduciary Duties and the RULLCA
Until recently, the existence, scope and extent of fiduciary duties 

owed by members and managers in an Idaho LLC remained an open 
question.  However, in Bushi v. Sage Health Care, PLLC, the Idaho 
Supreme Court addressed the question of fiduciary duties under the 
Prior Act.8  In Bushi, a case dealing with a member-managed LLC, 
the court held that, under the Prior Act, members of an LLC do indeed 
owe one another fiduciary duties.9  In reaching this decision, the Court 
specifically noted the New Act’s fiduciary duty provisions, and that 
the majority of state courts considering the issue have concluded that 
members owe one another the fiduciary duties of trust and loyalty.  
Although the Court did not elucidate the precise parameters of these 
duties, it is clear that, under both the Prior Act and the New Act, 
members of a member-managed LLC owe fiduciary duties to one 
another.10  Since the New Act expressly imposes fiduciary duties 
on both members and managers, it may be prudent for pre-existing 
LLCs to take advantage of its clear rules, and re-draft their operating 
agreements to the extent their current business relationship could be 
deemed to violate the fiduciary duty provisions of the New Act, or 
fiduciary duties that might be applicable under Bushi.

As the drafters wrote in the Comments to RULLCA, “[o]ne of 
the most complex questions in the law of unincorporated business 
organizations is the extent to which an agreement among the 
organization’s owners can affect the law of fiduciary duty.”  Since a 
limited liability company is both a creature of contract and a creature 
of statute, the drafters sought a balance between “cabining in” the 
fiduciary duties, by establishing the duties in full, unwavering statutory 
prescriptions, and leaving them “uncabined,” subject only to the terms 
of the parties’ contractual obligations to one another.  In addition, the 
drafters did not intend the fiduciary duties set forth in the New Act to be 
exclusive, but rather sought to “[permit] contractual innovation within 
the framework of a mandatory core of minimum statutory fiduciary 
duties.”11  To accomplish this balance, the drafters ultimately set forth 
certain fiduciary duties in the statute as “default rules,” but allowed the 
parties, through the operating agreement, to alter and even eliminate 
some of these duties, subject to the limitation that such alterations and 
restrictions must not be “manifestly unreasonable.”

Accordingly, the New Act expressly provides that a member of a 
member-managed LLC owes to the company and the other members 
the fiduciary duties of loyalty and care and the contractual duty of good 
faith and fair dealing.12  In a manager-managed LLC, these fiduciary 
duties apply to the managers but not the members.13  The duty of 
loyalty includes:

The duty to account to the company and hold as trustee for � 
it any property, profit or benefit derived by the member or 
manager in the conduct or winding up of the company’s 
activities, from a use by the member or manager of the 
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company’s property, or from the appropriation of an LLC’s 
opportunity; 
The duty to refrain from dealing with the company in the � 
conduct or winding up of the company’s activities as or on 
behalf of a person having an interest adverse to the company; 
and 
The duty to refrain from competing with the company in the � 
conduct of the company’s activities before the dissolution of 
the company.14

Subject to the business judgment rule,15 the duty of care of a member 
of a member-managed LLC (or a manager of a manager-managed 
LLC), in the conduct and winding up of the company’s activities, is 
to act with the care that a person in a like position would reasonably 
exercise under similar circumstances and in a manner the member or 
manager reasonably believes to be in the best interests of the company.  
In discharging this duty, a member may rely in good faith upon opinions, 
reports, statements or other information provided by another person 
that the member or manager reasonably believes is a 
competent and reliable source of information.  

Notwithstanding its pronouncement of certain 
fiduciary duties, the New Act expressly allows an 
operating agreement to restrict or eliminate certain 
aspects of fiduciary duties of members and/or 
managers of the company, so long as such restrictions 
are not “manifestly unreasonable.”  For example, 
the operating agreement may restrict or eliminate 
the duty to account to the company and to hold as 
trustee any property, profit or benefit derived by the 
member in the conduct of winding up the company’s 
business, from a use by the member or manager of 
the company’s property, or from the appropriation of 
a limited liability company opportunity.  In addition, 
the operating agreement may restrict or eliminate the 
duty to refrain from dealing with the company in the 
conduct or winding up of the company’s business 
as or on behalf of a party having an interest adverse 
to the company.  Finally, the operating agreement 
may restrict or eliminate the duty to refrain from 
competing with the company in the conduct of the 
company’s business before the dissolution of the 
company.16  For example, in a real estate transaction, 
where the members form an LLC for one purpose, 
but the parties intend that each member may continue 
to engage in additional, unrelated projects, it would be important to 
draft around these duties to provide that the members may enter into 
additional, separate real estate transactions without violating the duty 
of loyalty.  Similarly, health care entities often lease property owned by 
one of the members.  In this instance, the operating agreement should 
provide that the member may lease the building to the entity without 
violating the duty to account to the company for the profits derived 
from the lease.

In addition, an operating agreement may, so long as it is not 
“manifestly unreasonable,” identify specific types or categories 
of conduct that do not violate the duty of loyalty; alter the duty of 
care except to authorize intentional misconduct or knowing violation 
of law; alter any other fiduciary duty including the elimination of 
particular aspects of that duty; and prescribe standards by which to 
measure the performance of the contractual obligation of good faith 
and fair dealing.17  Along similar lines, the operating agreement may 
specify the method by which a specific transaction or act that would 
otherwise violate the duty of loyalty would be authorized or ratified by 
one or more disinterested and independent persons after full disclosure 
of all material facts.18

In sum, the New Act provides four separate methods through 
which those with management power in a limited liability company 
can proceed with conduct that would otherwise violate the duty of 
loyalty: 

the operating agreement might eliminate the duty or otherwise (i) 
permit the conduct, without need for further authorization or 
ratification; 
the conduct must be authorized or ratified by all members (ii) 
after full disclosure; 
the operating agreement might establish a mechanism other (iii) 
than the informed consent for authorizing or ratifying the 
conduct; or 
in the case of self-dealing the conduct might be successfully (iv) 
defended as being or having been fair to the limited liability 
company.19

For example, with the real estate entity, the operating agreement 
could expressly permit the members to enter into certain ventures which 

might otherwise be deemed to violate the duty not to 
compete with the LLC, or it could eliminate the duty 
not to compete entirely.  In the health care LLC, the 
operating agreement might expressly provide that a 
member may lease the member’s individual property 
to the entity, without accounting to the entity for the 
profits derived from the lease.  Alternatively, the New 
Act provides defenses if the conduct is challenged.  
The additional members could ratify the conduct in 
accordance with the New Act’s ratification provisions, 
or the LLC could assert and attempt to prove that the 
conduct was otherwise fair to the company.

Although the parties may draft around the New 
Act’s fiduciary duty rules, provisions seeking to 
limit or eliminate such duties will be subject to 
a claim that they are “manifestly unreasonable.”  
Under the New Act, state courts are tasked with 
a determination of whether such a provision is 
“manifestly unreasonable.”20  However, the New Act 
does provide some guidelines for courts in making 
such a determination.  According to the New Act, 
“the court shall make its determination as of the time 
the challenged term became part of the agreement, 
considering the circumstances existing at the time, 
and may invalidate the term only if, in light of 
the purposes and activities of the limited liability 

company, it is readily apparent that the objective term is unreasonable 
or the term is an unreasonable means to achieve the provision’s 
objective.”21  Idaho courts have not yet been faced with this question.  
In any case, parties should take care in their drafting to follow the 
guidelines set forth by the New Act, and ensure the provisions are not 
manifestly unreasonable under the circumstances existing at the time.

Conclusion
The provisions of the New Act highlight the importance of written, 

well-drafted operating agreements which fit the parties’ expectations 
as to how their business relationship is structured.  In addition, the 
Bushi ruling makes clear that members of pre-existing LLCs owe 
fiduciary duties to other members and to the company.  With the 
adoption of the New Act, however, the good news is that LLCs have 
the opportunity to “opt-in” to the New Act and invoke its provisions 
to draft around the default rules, and mold the LLC to fit the parties’ 
business expectations. 
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Critique of  the Idaho Uniform Revised Limited Liability Company Act

On July 1, 2008, Idaho became the first 
of only two states to adopt the Uniform 
Revised Limited Liability Company 
Act.1 The 2007 Idaho Legislature had the 
opportunity to provide Idaho with limited 
liability company (LLC) laws particularly 
suitable for medium sized entities with 
simple capital, management, authority, 
and management liability  structures. The 
new Idaho Limited Liability Company Act 
fails to meet that need. That failure arises 
in significant part from the fundamental 
assumptions on which the Act is premised. In 
effect, the Act undermines the very concept 
of limited liability by treating managers and owners like trustees. It 
adds new complexity making Idaho LLCs unfriendly to business.

Assumptions
The new Idaho Uniform Limited Liability Company Act (IULLCA) 

was framed around the following assumptions: 
Fairness is paramoun• t. Fact and circumstances tests are 
common in the IULLCA. There are few solid guidelines 
for business. 
Partnership law serves as the model• . LLCs were initially 
patterned after partnership law to avoid having too many 
corporate characteristics under tax law. The check-the-
box rules of the Internal Revenue Service (IRS) made that 
unnecessary.2 Most states have followed the assumption 
that LLCs are a new entity and that neither partnership 
nor corporation law serves as a pattern. The new Idaho 
LLC law rejects that approach.3

Capital is irrelevant• . The new LLC law does not define 
capital and does not allocate rights on the basis of capital. 
Capital is central to business persons and central to the 
IRS, but it is irrelevant under Idaho LLC law. 
Management is not needed• . The new law assumes 
members are equal and management structure is not 
necessary. It simultaneously exposes management to 
greater liability than exists under any other Idaho entity 
law, except for general partnerships. 

Operating agreement
The operating agreement has always been central to an LLC and 

most lawyers assume that LLC law is premised on freedom of contract 
so the operating agreement will always control. That is no longer the 
law in Idaho. 

IULLCA assumes that an operating agreement exists the minute 
the articles of organization are filed.4 The question is only what is the 
operating agreement. The operating agreement can be oral (discussion 
at lunch by organizers), based on emails, course of dealing, or tax 
returns.5 The official comments to the IULLCA state that the operating 
agreement includes not only “all relations inter se the members and the 
limited liability company,” but also all “activities of the company and 
the conduct of those activities.”

Operating agreements are governed by the complex rules set forth 
in sections 110-112.6  Idaho Code § 30-6-110(3) sets forth eleven items 
that the operating agreement may not do. Section 110(4)-(7) defines 

what portions of IULCCA the operating agreement may modify if the 
modification is not manifestly unreasonable.7

To further complicate the matter, Idaho Code § 30-6-102(15) has 
two pages of official comments trying to interface IULLCA with the 
statute of frauds and § 30-6-107 incorporates the parole evidence rule.8

There are no meaningful guidelines on whether a requirement that the 
operating agreement be in writing is enforceable.9

Thus a written operating agreement cannot be relied upon unless 
there is a current certification of all members that (i) there are no other 
oral agreements or unanimous consents changing its terms and (ii) the 
business is operated in accordance with the operating agreement. 

Capital structure
Since the IULLCA assumes the entity has no capital, there are no 

provisions in the Act that define capital, create capital accounts, or 
regulate rights based on capital. That deficiency can be corrected in the 
operating agreement. 

The official comment to 53-2-503 (ULPA) expresses the concept 
of the IULLCA drafters: “Nearly all limited partnerships will choose 
to allocate profits and losses in order to comply with applicable tax, 
accounting and other regulatory requirements. Those requirements 
rather than this Act, are the proper source of guidance for that profit and 
loss allocation.”  To create capital accounts and allocate rights based 
on capital, the drafter of the operating agreement must be thoroughly 
familiar with the IRS 704 regulations. If profits and losses are not 
allocated in proportion to properly maintained capital accounts, the 
IRS doesn’t have to follow the operating agreement.10 I have found few 
Idaho lawyers that have a working knowledge of the IRS 704 rules. 
Often capital accounts are created by assigned percentages that do not 
change as the capital accounts change. Those operating agreements 
clearly violate the 704 rules.

The concept adopted in many states is to allocate rights to vote 
and to receive annual and liquidating distributions on the basis of 
“agreed capital.”11 So if A contributes $1 million, B contributes his 
knowledge and his possession of market opportunities, and it is agreed 
A has a 60% interest, then B’s intangible asset has an agreed value 
of $667,000. The agreed value concept controls rights in the Idaho 
Limited Partnership Act,12 but the new IULLCA reverts to very old 
general partnership law.  

The LLC default rule is that all rights are allocated by the head 
count. Thus, if $100,000 is to be distributed to A, with a capital account 
of $1, and B, with a capital account of $1 million, they each receive 
$500,000. Also, they have the same voting rights. Obviously this is 
not acceptable in any business setting so an operating agreement that 
follows the 704 rules is essential. If the drafter fails to properly draft 
the agreement, or if the written agreement is irrelevant because course 
of operations varies from the agreement, there is no agreed capital safe 
harbor to fall back on. This leaves the majority contributor vulnerable 
to the unreasonable demands of the minority and requires the majority 
investor to monitor compliance each year to make sure the operating 
agreement is being followed.  

The 704 rules require the use of fair market value capital accounts 
and the book-up of those accounts upon any withdrawal or addition of 
contributed capital. The 704 rules make arbitrarily assigned percentage 
capital accounts highly suspect. It is necessary for intangible capital to 
be valued at the time it is contributed, and it is important for services 
not to be considered capital until the services are performed and not 
otherwise paid for. None of these basic rules are in the IULLCA, which 
reflects the drafters’ concept that the IULLCA was not designed for 
businesses with capital.

Winston Beard 
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Contributions
Idaho Code § 30-6-102 states that a contribution is any benefit 

provided by a person to an LLC in order to become a member. The 
contribution can include a promissory note, services, or intangibles. 
The use of a promissory note, not yet performed services, or unspecific 
intangibles may violate the Idaho Constitution.13 Idaho Code § 30-6-
102 does not include a requirement of a writing to prove the agreement 
to contribute or to prove an employee was performing services for an 
oral promise of an interest in the LLC. An employee can sue for what 
he perceives was a verbal promise of an interest in exchange for work. 
Both the LLC and its creditors can enforce oral promises to contribute 
that may have been made over lunch. This rule is the opposite of the 
rule applicable to old Idaho LLC’s.14 This requires one more provision 
in the operating agreement to change the new rule back to the old 
rule. 

Allocations and distributions
The IUCLLA has no provisions governing allocations. Idaho Code 

§ 30-6-404 governs distributions and provides for distributions to be 
equal to each member. The drafters got this backwards from a business 
perspective since allocations need to be defined while distributions do 
not need to be defined so long as they impact the capital accounts. 
Allocations of profits and losses are reported on K-1 statements and 
must follow the 704 rules. One of the great advantages of an LLC 
is that distributions are totally flexible since they are not taxable. 
The distributions must impact the capital accounts, but they are not 
governed by the capital accounts. Most operating agreements that I see 
specify fixed percentages for both allocations and distributions. Fixed 
percentages most likely violate the 704 rules on allocations while 
destroying the flexibility of an LLC on distributions. They prevent 
the LLC from being used as a vehicle for retirements and flexible 
buy-ins and buy-outs. At a minimum, the default IULLCA rule that 
distributions are based on head count and not capital must be changed 
in the business entity operating agreement. Even that change leaves 
unaddressed the issue of how allocations are made. Since there is no 
default rule in the statute, the business entity operating agreement 
should establish rules consistent with the 704 provisions. 

An Idaho LLC cannot make a distribution if it is not able to pay 
its debts as they become due or if the liabilities exceed the assets.15

If a distribution is made in violation of Idaho Code § 30-6-405, the 
following section provides all those consenting to the distribution are 
personally liable to pay the LLC the amount of the illegal distribution. 
These provisions significantly weaken the limited liability shield of the 
LLC particularly where the value of real estate assets may be in decline 
while rents continue as normal. This means even the single member 
LLC set up to hold real estate may have little practical purpose.  

Authority
In business, the offices of president or CEO, treasurer, secretary, 

and manager have traditionally carried statutory apparent authority. 
Official comment (a)(1) to § 30-6-301 rejects the concept of statutory 
apparent authority. That means no one has the right to rely on a person’s 
status as a member, manager, or officer of an LLC. 

The concept of apparent authority is not rejected; it is just turned 
into a fact and circumstances test. The IULLCA solution to the 
uncertainty of a fact and circumstances test is a statement of authority16

that is filed with the Secretary of State’s office.17 Can a CPA rely on the 
representations of the president or manager of an LLC? Only if there 
is a statement of authorization on file or a specific authorization by the 
members. The same is true with attorneys seeking to know the LLC’s 
position in litigation or contract negotiations. Absent a filed statement 
of authority, attorneys have no right to rely on the engagement by a 
member or manager of an LLC on the basis of the person’s position. 
Apparent authority could be created by a holding out by the company, 
but the holding out must be something other than the conferring of a 

title. Whether an annual statement 
creates apparent authority will 
be determined on a fact and 
circumstances test. The only safe 
position is to require the filing of a 
statement of authority. 

Internal management
Idaho Code § 30-6-302(3) 

reminds us that the apparent 
authority and the statement of 
authority apply only on external 
authority issues. They do not 
control internal authority; so, again 
the office of a person and even a 
statement of authority filed with the 
Secretary of State does not create 
internal authority.

IULLCA fails to provide any 
internal management structure. 
The rules in Idaho Code § 30-6-
407 state each member or manager 
has equal authority. Comment (c)
(3) states: “subsection (c) (3) does 
not describe board management.” 
The effect of section 407 is that 
each member or each manager has 
the same authority as any other 

member or manager. If there are three managers, each manager has full 
authority to act but without any statutory apparent authority. The three 
do not need to meet to confer and vote. Each is fully empowered to act 
on his/her own. If a difference arises, the difference is to be resolved 
by a vote of the majority.18 Thus, so long as a manager acts without 
consulting and is therefore not aware of a difference he/she can act 
with full authority. This management structure motivates members not 
to talk to each other and to act before discussion. It is imperative that 
the business entity operating agreement undo the statutory provisions 
and set up an internal management structure that makes sense. 

Management liabilities
IULLCA sets up four categories of duties for those who manage 

an LLC. Idaho Code § 3-06-110 restricts a practitioner’s ability to 
eliminate or modify those duties. First, IULLCA adopts the covenant 
of good faith and fair dealing. That covenant cannot be eliminated or 
modified, although standards to measure performance can be specified 
and the Act allows for indemnification and limitations on damages.19

Second, the IULLCA adopts a due care standard subject to the business 
judgment rule. The due standard of care is similar to the corporate 
standard. The duty of care cannot be eliminated but can be altered if the 
alteration is not manifestly unreasonable and does not affect knowing 
and intentional acts.20 The first two duties and the restrictions on them 
are consistent with business practices and should not pose a problem 
to Idaho lawyers.

Third, IULLCA recognizes uncabined duties. The Revised 
Uniform Partnership Act, Uniform Limited Liability Company Act, 
and the Uniform Limited Partnership Act cabined the duties and stated 
the duties of management included only those set forth in those laws. 
The new IUCLLA reverses those positions and allows a judge to 
impose unspecified and unknown duties.21 Idaho Code § 30-6-110(4)
(d) allows the uncabined duties to be modified but does not allow them 
to be eliminated. Thus, to modify the uncabined duties they must first 
be set out in the operating agreement. Since most attorneys would be 
unwilling to enumerate the uncabined duties, those unspecified duties 
will be included in most operating agreements by default and without 
modification. 
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Fourth, the duty of loyalty is set forth in Idaho Code § 30-6-
409(2)(a) picks up language from partnership law and from the old 
Idaho LLC law. However, it is inconsistent with business standards. It 
includes the duty to “account to the company and to hold as trustee for 
it any property, profit or benefit derived by the member” in the conduct 
of the company’s activities, from use of the company property, or 
appropriation of a business opportunity. It also includes a prohibition 
on related party transactions and competitive activities. 

The concept of “holding as a trustee” is foreign to business. The 
role of a trustee is not to take risk. The role of business is to take risk. 
Concepts of trustee, fiduciary, and prudence have all been deleted 
from the Model and Idaho Business Corporation Act.22 The breadth of 
the IULLCA standard is troubling. It includes any property, profit or 
benefit. Thus, any compensation, any fringe benefit, or any distribution 
is to be held in trust for the benefit of the corporation.  Every member 
or manager is personally liable to pay back to the LLC all benefits 
received. That goes a long ways towards destroying the concept of 
limited liability. Idaho Code § 30-6-110 allows the duty of loyalty to be 
eliminated or modified if the modification is not unreasonable. There 
is a strong risk that elimination would be viewed as unreasonable 
so modification is the only safe course of action. Presumably, a 
modification to exempt approved compensation, distributions, and 
benefits would fall within the ambit of a reasonable modification. 
However, this modification must be in the operating agreement.  

The duty of loyalty also includes the prohibitions on related 
party transactions, business opportunities, and competitive activities. 
Conflicting interest transactions are made subject to a defense of 
fairness and all of the prohibitions are made subject to a defense of 
approval or ratification.23 The concern with these duties is that most 
closely held entities involve related party transactions, allocations of 
business opportunities, and allowance of some competitive activities 
by the members. The Delaware Limited Liability Company Act took 
a much simpler approach. It approves all related party transactions 
unless the operating agreement provides otherwise.24

Direct actions
Idaho Code § 30-6-901 allows a member to maintain a direct action 

against any other member or manager to enforce the member’s rights or 
protect the member’s interests provided the member can show injury to 
the member that is not solely injury to the LLC. Few lawyers will have 
difficulty showing injury to the member; thus, direct actions can be 
expected to be plead and allowed in almost all situations. Idaho Code 
§§ 30-6-110(i) provides the operating agreement cannot unreasonably 
restrict the right of a member to maintain a direct action. Thus concerns 
about the threat of direct actions cannot be effectively dealt with in the 
operating agreement. This adopts a radically different policy than the 
independent panel that can substitute for court action in the corporate 
shareholder setting.25 One must wonder why corporate shareholder 
lawsuits are discouraged, while LLC member lawsuits are encouraged. 
The prospect of direct member suits further erodes the limited liability 
shield of an Idaho LLC.  

Compensation
Idaho Code § 30-6-407(6) provides that a member or manager does 

not have claim for compensation for services except in connection with 
winding-up an LLC. The default rule means that payments made to 
a member for services are charged against his capital account. The 
operating agreement needs to expressly provide that routine payments to 
members working in the LLC are to be section 707 guaranteed payments 
and thus chargeable as an expense. If the payments are charged to the 
capital accounts, the capital account of the one being paid the most 
will decrease and his ownership and rights may similarly decrease. I 
have seen accountants charge unequal monthly compensation to the 
capital account resulting in unintentional changes to carefully balanced 
ownerships. Every operating agreement in a business setting needs to 

reverse the Idaho Code § 30-6-407(6) rule and distinguish between 
IRC § 707 distributions and IRC § 704 distributions. 

Liquidation
The liquidation rules under IULLCA are the same as under the 

old LLC law. That rule provides for contributed capital (not earned 
capital) to be returned and then the balance be distributed equally to 
members.26 Thus, if A contributed $1 and B contributed $1 million and 
if the business a few years later has $5 million to distribute, B will have 
his $1 million returned. The remaining $4.0 million will be distributed 
$2.0 million to each. That means the one who took the greatest risk will 
get the least return on his money and the one that took the least risk will 
get the greatest return on his money. In a society that rewards successful 
risk taking, the economics of the IULLCA is backwards. The solution 
is to return the capital in proportion to the capital accounts.

Bushi v. Sage Health Care PLLC
In Bushi v. Sage Health Care PLLC, 203 P.3d 694 (2009), the Idaho 

Supreme Court confirmed my worst fears about IULLCA. Although 
Bushi was decided under the LLC law prior to the adoption of the 
Idaho Uniform Revised Limited Liability Company, its principles and 
logic will be easily applied to the new law. Applying Bushi to the new 
law leads to the following conclusions:  

IULLCA will be interpreted under the law of general • 
partnerships and common law equity principles.
Adherence to an operating agreement does not protect • 
business owners even if the operating agreement is legal 
and even if it is applied consistent with the covenant of 
good faith and fair dealing.
Uncabined duties are recognized in Idaho and are • 
applicable to both members and managers.
One of the uncabined duties is that members and managers • 
of an LLC are considered true fiduciaries and must set 
aside their self interests and not use their positions to 
obtain financial gain that is not shared by those who 
disagree with them. 
Members of LLCs can sue directly for breach of duties. • 
Bringing a derivative action is not necessary. Since 
duties are owned to members rather than to the entity, the 
member can always show actual or threatened injury to 
the member. 

Business leaders are not fiduciaries. They owe duties to their 
business but those are not duties of a trustee. The role of a business 
leader is to take risk. A fiduciary’s role is to avoid risk. A business 
person is expected to seek economic gain and is not a disinterested 
trustee who has no personal stake in the business. In small and 
medium size LLCs the member and most managers usually have a 
self interest. Bushi requires them not to protect their self interest. This 
may sound good to the Supreme Court, but businesses cannot operate 
under rules applicable to trustees.  Business requires that decisions be 
made. Decisions always adversely affect someone. Bushi is simply 
impractical and will create an atmosphere of risk avoidance, failure to 
make difficult decisions, and a constant threat of litigation.  

Conclusion
The positions of the IULLCA regarding operating agreements, 

the absence of statutory apparent authority, the disregard of capital, 
the absence of a management structure, the absence of an allocation 
structure, the preference for fact and circumstances tests, the lack of 
clear definitions and guidelines that businesses can rely on, and the 
invitations for direct suits by disgruntled members, makes the Idaho 
LLC an unacceptable choice for businesses. Some of the problems can 
be corrected by an operating agreement drafted by a lawyer familiar 
with the 704 rules. But the IULLCA makes it impossible even with good 



26 The Advocate • September 2009

draftsmanship to eliminate the problems with the fiduciary duties and 
direct action issues. Rather than simplifying the operating agreement, 
the IUCCLA increases its complexity to a point that demands LLC 
specialization.

The IULLCA undermines limited liability by imposing personal 
liability on the members and managers for breach of trustee duties, for 
taking distributions, and for authorizing distributions when the balance 
sheet may be negative when based on fair market values. The problems 
in the IULLCA overwhelm its utility. 

The proponents of IULLCA state that it is consistent with the 
Revised Uniform Partnership Act and other partnership laws. That 
misses the point. The question is whether the IULLCA will promote 
and facilitate business entities in Idaho and will it facilitate a rapid and 
cost efficient resolution of issues. The answer is a resounding no.

IULLCA and Bushi combine to make Idaho LLCs unfriendly to 
business. Business lawyers cannot reasonably advise their clients to take 
the risks inherent in forming or operating an LLC under IULLCA.
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2 See Prefatory note to IULLCA, preceding Idaho Code § 3-06-101.
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4 Second paragraph of Official Comment to Idaho Code § 30-6-110.
5 Idaho Code § 30-6-102(15).
6 The official comments for those sections cover seven pages in the Idaho
7 The manifestly unreasonable standard is defined in IC § 30-6-110(8).
8 Official comment to Idaho Code § 30-6-110(a)(4).
9 Idaho Code § 30-6-110, Official Comment subsection (a)(4)[(1)(d).
10 Internal Revenue Code § 704(b).
11 See LLC laws of Nevada and Delaware. 
12 Idaho Code § 53-2-503.
13 Article 11, §§ 9, 16.
14Idaho Code § 63-627.
15 Idaho Code § 30-6-405.
16 Idaho Code § 30-6-302.
17 The statement of authority is only good for five years.  Idaho Code § 30-6-
302(10).  It does not create internal authority.  Idaho Code § 30-6-302(3).  The 
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23 Idaho Code § 30-6-409 (5)-(6).
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25 Idaho Code §§  30-1-740 to 747. 
26 Idaho Code § 30-6-708.
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DIRECTOR FIDUCIARY DUTIES IN THE FACE OF INSOLVENCY

Introduction
For many companies, particularly small businesses and emerging 

growth companies, the current economic downturn has put an 
extraordinary strain on cash flow, and rendered many companies 
insolvent.  The capital markets are frozen, and flat has become the 
new business model for growth.  This puts an inordinate strain on the 
insolvent company’s relationship with its creditors – but is a creditor 
owed any fiduciary duties?  If a corporation 
is deemed to be in the “zone of insolvency,” 
then its directors and officers owe its creditors 
the same fiduciary duties that they owe the 
corporation and its shareholders.

The following is a basic discussion of 
the relationship among the corporation, its 
directors and officers; the fiduciary duties 
directors and officers must discharge in 
fulfilling their roles; and how these duties are 
expanded to creditors when a corporation is 
facing the zone of insolvency.  

The role of the directors and officers
The goal of any corporation is to maximize 

shareholder value.  Directors are the steward of that objective.  To that 
end, the director performs two basic functions: decision-making and 
oversight.  Specifically, directors make fundamental decisions about 
strategy, establish corporate policies, monitor financial reporting 
and disclosure, oversee internal controls and legal compliance, and 
approve the hiring and firing of executive officers.  Directors delegate 
the execution of their decisions to the executive officers who carry out 
the day-to-day operations of the corporation.

All aspects of corporate life, including the activities of its directors 
and officers, are governed first by state corporate law, then by corporate 
charter (which is publicly filed with the secretary of state of the state 
of incorporation), then by the corporate bylaws.  In certain instances, 
corporations, their directors and officers are also subject to federal law, 
particularly if the company offers its securities for sale, regardless 
of whether it is private or public.  Tax and accounting, employment, 
insurance and interstate commerce also give rise to federal jurisdiction 
over a business.

Fiduciary duties of directors and officers
Within this legal regime governing corporate life, grounded in 

state law are certain fiduciary duties that a director or officer must 
discharge in performing his or her role.  In Idaho, as in most states, 
a director has two basic duties: care and loyalty.  The duty of care 
relates to a director’s responsibility to exercise appropriate diligence 
and independent judgment in decision-making and oversight.  The duty 
of loyalty requires a director’s conduct to be in good faith and in the 
best interests of the corporation – and to not be engaged in self-dealing.  
Officers are subject to the same fiduciary duties in managing the affairs 
of the corporation.  These fiduciary duties extend to the corporation 
and its shareholders.

In most instances, corporate law protects directors and officers 
who fully discharge their fiduciary duties.  In Idaho, this is statutorily 
mandated.1  In addition, corporate charters can extend statutory 
protection by limiting director and officer liability “to the full 
extent permitted by law.”  Corporate bylaws (and/or stand-alone 
indemnification contracts) may further extend protection by providing 
directors and officers the contractual right for indemnification for all 

other acts not amounting to bad faith or breach of loyalty.  As a final 
measure, sophisticated corporations provide substantial director and 
officer (D&O) insurance coverage2 for all other liabilities incurred 
while acting in their capacity as a director/officer.  But even limited 
liability has its limits.

Personal liability exposure
Despite the protections discussed above, a breach of fiduciary duties 

will expose a director or officer to potential personal liability.  In reality, 
fiduciary duty cases are rarely clear-cut, there are often exceptions to 
the limited liability protection afforded and/or corporations are not 
always flush with the right resources to defend their directors and 
officers.

Whether a breach has occurred is generally ascertained by a court 
using a concept in law coined the Business Judgment Rule.  The 
Business Judgment Rule protects the actions of directors and officers 
who discharge their fiduciary duties, even when a decision in hindsight 
turns out to be unwise.3  Simplistically stated, if someone challenges a 
corporate decision, courts will review the decision-making process to 
determine that the directors/officers were disinterested in the matter, 
appropriately informed themselves before taking action and acted 
in the good faith belief that the decision was in the best interests of 
the corporation.  Generally, courts will not review the wisdom of any 
business decision.

If a corporate decision does not pass the Business Judgment 
Rule review, a director or officer can be held personally liable for the 
negative consequences of that corporate decision.  In addition to not 
passing muster under the Business Judgment Rule, certain corporate, 
tax and accounting, employment, and insurance laws impose additional 
personal liability on directors and officers for noncompliance.  In 
specific cases the stakes can rise quickly because some infractions are 
criminal and yield substantial penalties, including jail.

Zone of insolvency:  Expansion of scope of fiduciary 
duties

Veterans of corporate culture understand well the fiduciary duties 
owed to the corporation and its shareholders.  However, very few 
understand that when a corporation enters the “zone of insolvency,” 
the relationship between directors/officers and the creditors changes.  
At that point, the same fiduciary duties that are owed to the corporation 
and its shareholders are also owed to its creditors.

The borders of the zone of insolvency are often difficult to 
recognize.  This difficulty is highlighted by the use of three tests to 
determine whether a company has entered the zone:

The Balance Sheet Test—liabilities exceed assets;1. 
Cash-Flow Test—inability to meet continuing obligations 2. 
(payroll, operating expenses) as due; or
Lack of Capital Test—company lacks capital to obtain 3. 
financing for future operations

Courts have not identified one of the above tests as better than 
the other, and often a company may fail one test, but pass another.  
Similarly, some companies can operate within one of the two above 
zones for years without declaring bankruptcy.  This can make it 
difficult for a company to fully comprehend the gravity of the situation 
they are facing.  

Practically speaking, in the current credit climate, poor cash flow 
management can quickly render a company insolvent.  Legally, a 
company is insolvent if (i) it is unable to pay its debts as they come 
due in the ordinary course of business or (ii) its liabilities exceed the 
reasonable market value of its assets.  Over the last two decades, courts 
have upheld that when a corporation faces the “zone of insolvency,” 
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directors must consider the community of interests formed by the 
shareholders and the creditors in discharging their fiduciary duties.4

Probably the most problematic concern with regard to the murkiness 
of the Zone is its appeal to Monday Morning Quarterbacking.  Once 
a company goes bankrupt, everyone can huddle around and note with 
certainty that it was “in the Zone.”  Recognizing this facet of the Zone 
as attorney, you may wish to counsel a company to consult with external 
financial experts, advisers, independent directors, or even a second 
legal opinion.  The specter of personal liability in these situations is 
very real, so any steps to show prudence are likely well taken.  It is 
also worth noting that a reviewing court is the most significant Monday 
Morning Quarterback since it will always have the benefit of hindsight 
to evaluate decisions made within the Zone.  Directors and officers 
faced with this reality should be sufficiently swayed to fulfill their 
expanded duties.   

Conclusion
As an attorney with a corporate client, if you find yourself in a 

situation where the directors or officers are asking questions about the 
Zone of Insolvency, a good rule of thumb is to advise your client as 
if the company is in the Zone.  Directors and officers of a company 
on the verge of insolvency can be held personally liable for corporate 
decisions that fail to consider its creditors’ interests along with the 
company’s and its shareholders’ interests.  Directors and officers need 
to understand that they should not dispense with best business practices 
out of desperation for survival.  They should always make business 
decisions in the best interests of the corporation and its shareholders…
and its creditors, particularly when deciding who is going to get paid 
this month.  A small payment to a creditor with priority may save 
directors or officers from being personally responsible for much larger 
payments in the future.  
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Endnotes
1 Idaho Code §§ 30-1-830 (Standards for Directors) and 30-1-831 (Standards of 
Liability for Directors).
2 With regard to the specific issues presented within this article, “Side A only” 
excess coverage may be considered for directors to ease some of their concerns 
within this area.   
3 In simplest terms, the law of corporations recognizes that shareholders 
generally want directors to take calculated risks, provided the expected 
benefits outweigh the expected costs.  The Business Judgment Rule protects 
the necessary calculated risks of business decision-making from the 20/20 
hindsight of shareholders.
4 The absolute priority rule also likely comes into play once a company enters 
the zone.  Under this rule the claims of equity holders are below those of 
secured and unsecured credit holders. 
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UNDERSTANDING THE FEDERAL WARN ACT AND ITS IMPACT ON THE SALE OF A BUSINESS

Recently the economic news has been bleak.  One of the most difficult 
aspects of this news has been the ongoing reports of layoffs, plant closures, 
and bankruptcies.  Closing a plant requires more than the last person out 
turning out the lights and locking the doors, 
and a round of layoffs requires more than 
collecting keys and name badges.  Often these 
events require notice to provide workers with 
transition periods.  Failure to provide notice 
could trigger significant monetary penalties.  
This article describes the applicability of the 
federal Worker Adjustment and Retraining 
Notification Act of 1988 (the WARN Act) and 
discusses the WARN Act’s provisions in the 
context of the sale of a business.

The federal WARN Act applies to plant 
closures and mass layoffs

Congress enacted the federal Worker 
Adjustment and Retraining Notification Act 
of 1988 (“WARN Act”) to enable workers, 
their families, and local community leaders 
sufficient time to prepare for mass layoffs 
or plant closures.1  The WARN Act obligates 
employers to provide at least 60-days notice 
to employees and local government officials 
of a covered plant closure or mass layoff.2

A covered plant closure is defined as 
“the permanent or temporary shutdown of ‘a 
single site of employment,’ or one or more 
facilities or operating units within a single site 
of employment, if the shutdown results in an 
‘employment loss’ at the single site of employment during any 30-day 
period for 50 or more employees, excluding any part-time employees.”3

A single site of employment includes a campus setting with multiple 
buildings.4  A mass layoff includes reductions in an employer’s workforce 
that are not the result of a plant closure, results in employment loss of 
at least 50-499 workers if they represent at least 33% of an employer’s 
workforce or 500 or more employees.5  An employer cannot escape the 
provisions of the WARN Act by implementing a series of small layoffs 
that collectively would exceed the threshold imposed by the WARN 
Act.  For that reason, layoffs occurring within a 90-day period will be 
considered to determine whether the employer is subject to obligations 
under the WARN Act.

Employers subject to the WARN Act’s provisions and anticipating a 
covered layoff and/or plant closure must provide, in clear written form, 
60-days notice to employees of the impending closure and must identify 
the contact person for the impending layoffs or closure.6  Employers with 
a valid seniority system must also include a statement whether bumping 
rights exist.7  In that situation, the employer should make reasonable 
efforts to notify the employees who will be impacted, in light of the 
bumping rights offered to certain employees.8  The employer must also 
give notice to the State Rapid Response Dislocated Worker Unit and 
notice to the highest local elected official where the layoffs or plant 
closure will occur.9  If the employer’s workforce is unionized or subject 
to a collective bargaining agreement, the employer must also provide 
notice of the closure or layoff to the employees’ union representative(s).10

An employer can, under some circumstances, provide notice to the state 
dislocated worker unit so long as it maintains and makes available the 
information upon request.11

An employer is only excused from providing the requisite 60-day 
notice to employees experiencing a covered layoff or plant closure in 
the following three circumstances:  

(1) where the employer is having serious difficulties and is 
actively seeking funding and/or new business opportunities 
in an effort to resolve those difficulties, and the employer 
reasonably believes that advance disclosure of the layoff 
and/or plant closure would preclude the new business 
opportunities and/or funding sources; 

(2) if the employer faces circumstances that are not reasonably 
foreseeable and causes the immediate need for covered 
layoffs and/or a plant closure;12 or 

(3) if the employer suffers a natural disaster causing the layoffs 
and/or closure.13

Part-time workers are also covered by the WARN Act’s protections, 
though they do not count for determining whether a “mass layoff” or 
covered plant closure has occurred.14  Whether an employee is “part-
time” is determined by calculating whether the employee worked an 
average of 20 hours or less each week for the entire term of employment 
or the past 90 days, whichever is shorter.15  Employees falling within 
the WARN Act’s protection include those who lose their jobs or suffer 
an hours reduction of at least 50% for at least six months.16  Covered 
employees include salaried, hourly, and managerial workers.17

The WARN Act’s provisions do not apply to those workers who 
are offered a transfer to another facility within a reasonable commuting 
distance under some specific situations and do not apply to those 
workers who voluntarily resign or who are terminated for cause.18

Temporary workers and strikers are not entitled to protections under 
the WARN Act.19  Outside consultants and independent contractors who 
have an employment relationship with another firm are not covered by 
the WARN Act.20

The WARN Act provides for a penalty of up to 60-days wages for 
each affected employee if an employer fails to provide proper notice of 
a covered layoff or plant closure.21  These penalties can be mitigated by 
wages actually paid to the employees.22  Additionally, the WARN Act 
provides for a civil penalty of up to $500 per day, though this penalty 
may be avoided if the employer satisfies within three weeks its liabilities 
to covered employees.23

The WARN Act may apply in the sale of a business
The sale of a business may trigger WARN.  If a covered plant 

closing or a mass layoff occurs as a result of the sale, then the proper 
party must give notice to the affected employees.  If a plant closing or 
mass layoff takes place on or before the closing date of the sale, the 
seller is responsible for providing notice.24  If a plant closing or mass 
layoff takes place after the closing date, the buyer is responsible for 
providing notice.25

In many transactions, a buyer offers employment to seller’s 
employees before or at the time of closing.  In this situation, WARN 
is not triggered:  “Employees of the seller automatically become 
employees of the buyer for purposes of WARN.  That means that even 
though there is a technical termination of employment when employees 
stop working for the seller and start working for the buyer, the technical 
termination does not trigger WARN.”26  In fact, there are court decisions 
finding that where the employees of the seller are hired by the buyer 
within six months after the sale of a business, there is no “employment 
loss” that triggers the statute’s notice obligations.27

The following questions will help determine situations in which 
WARN applies in the sale of a business:

Does the seller have 100 or more employees total working 1. 
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more than 20 hours per week?  If not, then WARN does not 
apply.  If so, then WARN may apply.
Does the seller have 50 or more employees at any single 2. 
site of employment who will be laid off as a result of 
the sale?  If not, then WARN does not apply.  If so, then 
WARN may apply.
How many employees will lose their jobs with the seller 3. 
and not be hired by the buyer?  If it is fewer than 50 
employees, then WARN does not apply.  If it is more than 
50 employees, then WARN may apply. 

The WARN regulations encourage parties to a transaction to allocate 
responsibility for providing WARN notices prior to the closing date.28

At times this may not be practical, as some buyers do not want to make 
commitments prior to closing as to which employees of the seller will 
be hired.  As a result, the parties may be unable to agree which one of 
them should assume responsibility for WARN notices.  If, however, the 
parties can agree to an allocation of responsibility for required notices, 
there are a number of provisions that can be provided in the purchase 
and sale agreement.  The agreement should address whether the buyer 
will offer employment to any particular number of seller’s employees at 
or before closing.  The agreement should also address which party will 
have responsibility for providing WARN notices to employees who will 
not be offered jobs by the buyer.  

The regulations also provide that if the seller is made aware of any 
definite plans on the part of the buyer to carry out a plant closing or a 
mass layoff within 60 days following the closing, the seller may act as 
an agent of the buyer and give notice to the affected employees prior to 
the closing if the buyer authorizes the seller to do so.29  Note, however, 
that if the seller fails to give the notice, the buyer is still responsible to 
give the notice and for any failure to do so.30

Conclusion
Generally when a business is confronted with one of the situations 

requiring consideration of the WARN Act, everyone will likely be 
experiencing a high level of stress.  You can help alleviate some of the 
stress by assisting your client through the requirements of the WARN 
Act.  Whether a closure, a layoff, or a sale, WARN mandates that workers 
be given notice in order to provide them with an appropriate transition 
time.  In light of the requirements and penalties, the WARNing is clear.
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WHAT’S IT WORTH? IMPORTANT ISSUES IN BUSINESS VALUATIONS

Introduction
In the popular PBS series Antiques Roadshow, professional antique 

appraisers travel to various regions answering the recurring question 
of curious owners, “what’s it worth?”  These appraisers value anything 
from vintage sheet music to old duck decoys to precious art. Oftentimes, 
their conclusions echo the adage that “one 
person’s trash is another person’s treasure.”  
Sometimes the hope of cashing in on Aunt 
Betty’s collection of Betty Crocker cookbooks 
is realized.  Other times, Uncle John’s vintage 
Victorian gas lamp is exposed as a poorly 
crafted knock-off.

In much the same way, parties with 
interests in the same business may have 
vastly different perceptions of the value of 
their interests.  Attorneys often need to help 
their clients establish accurate values.  This 
article discusses some of the common issues 
to consider in attempting todetermine business 
values.

Situations often requiring valuations
In the practice of law, many different 

situations give rise to the need to establish the 
value of a business.  Some examples include:

drafting or assisting with implementing • 
buy-sell provisions in agreements between 
and among shareholders, partners and 
limited liability company members.
business acquisitions and mergers.• 
change in business ownership or control • 
among shareholders.
business dissolution.• 
litigation matters where a measurement of economic damages • 
is the diminution in the value of a business.
bankruptcy matters and determining whether to keep operating • 
a business and/or sell it, or liquidate it.
marital dissolution proceedings.• 
condemnation proceedings.• 
gifting for estate planning purposes.• 
establishing values of a decedent’s estate.• 

Common terms applying to valuations
To understand the valuation process, one must first understand some 

of the common valuation terminology, including the following: 

Approach—there are three general approaches for establishing 
business values.  Depending on the circumstances, one of them may be 
used or a weighted average of more than one of them may be used:

theo  income approach: past or future income or cash flow 
streams are applied to a capitalization rate or discount rate;
theo  market approach: values or sales of comparable businesses, 
or interests in comparable businesses, are the bases for value 
of the subject business; and/or
theo  asset approach (or asset-based approach, adjusted net 
asset approach, and other variations on the term): a value for 
each balance sheet item is determined (including intangibles, 
which may or may not appear on the balance sheet) and then 
added together (assets less liabilities).

Method (or methodology) — Examples of methods include:
for theo  income approach: capitalization of earnings, 
capitalization of excess earnings (i.e., after calculating a return 
on assets) or discounted future earnings plus residual value; 
for theo  market approach: use of comparable public company 
data and of comparable merger and acquisition data; and
for theo  asset approach: establishment of fair market value, 
replacement value or liquidation value of the assets and liabilities.

Standard of value — Examples of standard of value 
are  fair market value (i.e., buyer and seller are willing 
parties, but are not compelled to enter into the transaction 
and have “reasonable knowledge of the relevant facts” (as 
paraphrased and quoted from IRS Revenue Ruling 59-
60 and sections of the estate and gift tax regulations)), fair
value (which may have different meanings, depending on 
the jurisdiction or the parties involved), intrinsic value
(usually means value to the holder), investment value (the 
value to a particular investor or a strategic buyer), forced 
liquidation value, or voluntary (or orderly) liquidation value.

Premise of value — There is some overlap in the 
meaning of this term with the term standard of value, but 
premise of value essentially refers to whether the entity 
is valued on a going concern basis or a liquidation basis.

Capitalization and discount rates — These rates are used 
under the income approach and may be determined by various 
means (a comprehensive discussion about these rates is 
beyond the scope of this article).

A capitalization rate (or “cap rate”) is applied to an earnings figure 
that is expected or is most likely to occur, i.e., a projected earnings 
amount for the following year that is indicative of the earnings for all 
future years.  Depending on the circumstances, this projected earnings 
figure may be based on the average or weighted average of prior years’ 
net income, pre-tax income, EBIT, EBITDA, cash flows or some other 
measurement of earnings.  Of course, the historical data needs to be 
adjusted for any anomalies or anything else that is not recurring or 
representative of future events.

A discount rate is applied to the stream of future earnings for a 
specified number of years and the sum of the present value of each 
year’s discounted earnings is then added to the value of the business as 
of the end of the last year specified (i.e., terminal value).  This terminal 
value is normally determined by applying a capitalization rate to the 
earnings in the final year and then discounting this capitalized earnings 
amount to present value.

A discount rate applied to a stream of future earnings inherently 
includes a growth rate and thus is higher than a capitalization rate 
applied to a projected earnings amount (unless there is negative growth, 
in which case the discount rate would be lower than the capitalization 
rate). 

lack of marketability (or non-marketability) discount• —
the extent of the discount principally depends on the time it 
may take for the business or, more commonly, the business 
interest to become liquid to the seller, i.e., when cash from the 
sale is received.
lack of control discount• —applied when the ownership 
interest in the business is fifty percent or less.  When a business 
interest being valued is less than one-hundred percent but fifty 
percent or greater, however, a discount may still be appropriate 
by virtue of having less than complete control.  The lack of 
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control or non-controlling interest discount is applied to the 
owner’s pro rata portion of the total value of the entity.  The 
amount of the discount is based on limitations associated 
with the business interest as a result of agreements, statutes, 
practicalities or other factors.  This discount is applied before 
the marketability discount is applied, i.e., as if the minority 
interest is completely liquid.
control premium• —this premium is generally applicable 
when an interest in a business being valued is or will become 
one of control or partial control (unless, as is sometimes the 
case, the value of the business is based on  financial data 
that was already adjusted  as if there had been a controlling 
interest).

In the process of determining how the above 
terms (and possibly others not mentioned here) 
might apply in a situation, the valuator needs to 
gather extensive information on the business or entity 
(both quantitative and qualitative), the industry in 
which it operates, and economic conditions and other 
items that impact the value.  This kind of information, 
along with knowledge regarding the purpose(s) of the 
valuation and the parties involved, is assessed and 
analyzed in deciding the application of the various 
factors for determining value.

Sometimes the valuator is unable to obtain all 
necessary information to arrive at a conclusion 
of value due to unavailability or other limitations 
on the scope of the valuation work performed.  In 
such instances, the parties may accept (or must 
accept under the circumstances) something less 
than a conclusion of value, as long as the valuator 
is comfortable providing a qualified valuation based 
on the information obtained.  In this regard, among 
the various organizations that establish reporting 
standards and terminology for credentialed valuators, 
some differences exist in the way limited scope 
situations should be treated.  However, for the most 
part these organizations have established very similar 
principles and practices for valuation engagements 
and the valuation process.  The applicable standards 
may preclude the valuator from issuing any type of report if sufficient 
documentation and other information is not obtainable.

The term “appraisal” as used in referring to the appraisal of business 
interests or other assets is often used interchangeably with the term 
“valuation.”  In some circles there are subtle differences between the 
terms, but for all intents and purposes they are synonymous, as are 
“appraiser” and “valuator.”

Examples of valuation scenarios
The following illustrate how the purpose of the valuation and 

intention of the parties have an effect on which of the above terms that 
may apply apply:

Sales/transfers of entire businesses
A threshold question is whether the net assets or the capital stock 

(in the case of a corporation) or another form of equity holding in 
the entity, is being sold.  Besides the assumption of actual liabilities 
in one instance and not in the other having a direct effect on value, 
there are other items impacting the value relating to a potential sale of 
a business.  These include: (1) the existence of contingent liabilities 
and possible unknown liabilities at the time of consummation (usually 
more so in stock sales, but will depend on indemnifications and the 
ability to enforce them); (2) the presence of simultaneous agreements, 
such as consulting contracts for management personnel retained after 
the sale, provisions for non-competition, and licensing arrangements; 

(3) if a company is a corporation, whether it is a C or S corporation 
and the affect of distributions to stockholders; (4) whether the entity or 
the owners are subject to income taxes on earnings (e.g., determined 
by whether the company is a C corporation or an S corporation, or a 
partnership or a limited liability company); and (5) sales tax and other 
transfer taxes that may be imposed. 

Another issue to consider when establishing a value for a potential 
sale of a business is that often the buyer and seller and other parties 
involved may have presupposed that the sales/purchase price is to be 
based on fair market value or on some other standard of value.  The term 
“fair market value” may suggest something different to the buyer than 
to the seller.  Therefore, he party or parties for whom the valuation is 
performed must be clear on the standard of value that is to be applied.

The generally accepted definition of fair market 
value (“FMV”) is a hypothetical value arrived at 
when the buyer and seller are willing parties, but 
are not compelled to enter into the transaction and 
have “reasonable knowledge of the relevant facts.”1

In reality, there are numerous possible scenarios 
to a sale.  Examples include: a buyer looking for a 
strategic purchase and/or a seller looking for such 
a buyer who will pay a premium; the seller may be 
eager or forced to sell for some reason; the buyer may 
want to be very active in the business and have it as 
a means to provide a steady income in the form of 
compensation; or the buyer may want to be only a 
passive investor and is willing accept a steady, but 
small rate of return.

Generally, when valuing a business for purposes 
of sale, the standard of value will be either FMV or 
investment value.  FMV may be used, for example, 
when the seller has no particular preference as to 
a buyer and is not compelled to sell; an agreement 
calls for FMV; a FMV is necessary only as a starting 
point for negotiations (e.g., there may be compelling 
reasons to sell, the buyer might want to be active and 
might be looking for security); or the sale is to a related 
party, as the Internal Revenue Service requires FMV 
for income tax purposes (as well as for gift tax and 
estate tax reporting purposes).  Investment value will 
normally be used when there is a possible synergistic 

buy/sell (although FMV could be a starting point) or when an investor is 
looking for a particular rate of return.

The approach used when the standard is FMV will depend mainly 
on the purpose of the valuation and available data.  Usually, the market 
approach is a primary consideration and should be used, at least as one 
of the approaches, but only if sufficient information about sales and/or 
values for comparable companies are available.  For certain personal 
service businesses, and especially professional practices such as law, 
accounting and smaller medical practices, the market approach may not 
be a good indicator of value due to the shortage of sufficient market 
data.  The market approach, however, may not always be practicable 
for other privately held businesses.  The number of companies similar 
to the business being valued might be insufficient so that producing a 
meaningful comparison is not possible, or because important quantitative 
data about the companies are incomplete and/or information about 
relevant qualitative factors is lacking.

Generally, for privately held businesses, if the market approach 
can be used, it will usually be done in conjunction with the income 
approach.  The two approaches will be weighted (not necessarily 
equally) in arriving at a value.  Even if comparable market data is 
relatively scarce, the market approach should be considered and, if at all 
possible, be given some weight or at least be used as a “sanity check” 
against the results arrived at in using the income approach.  The asset 

The valuator 
needs to consider 
whether certain 
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to the financial 
statements so 
that they are 

stated on a basis 
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of the comparable 

companies.
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approach may be used in conjunction with either or both the market and 
income approaches.  The asset approach is usually the sole approach in 
situations such as when a business has a history of losses, or in the event 
of liquidation or in other piecemeal valuation situations.  This is because 
the value of the net assets of the business will normally realize a greater 
fair market price than will the income stream (if any) of the business as 
a going concern.

As for the method applied, this first depends on the approach that 
is used, as each approach has its own distinct available methods.  For 
the income approach, the method will be determined based on the type 
of business being valued (e.g., service, manufacturing), its financial 
history, and various other influences.  For the market approach, the data 
that is best available and most relevant is what should determine the 
method.

When valuing a start-up business or one whose major asset(s) is 
intellectual property, the method and other factors need to be considered 
very carefully.  The valuator might find other businesses or similar 
types of intellectual property with historical data and having some 
characteristics similar to those expected of the subject business, and/
or might find justification for using an estimated future income stream 
for the subject business as a basis for the valuation.  In most cases, 
however, the uncertainties are greater with start-ups and with untested 
intellectual properties than with an established business or income 
stream.  Accordingly, forecasts of expected income and other factors 
will often need to be used as bases in arriving at a value in these types 
of businesses.

Transfers of a partial interests in businesses
When a partial interest in a business is valued, such as for the 

purpose of a potential sale, gifting or estate tax reporting, lack of control 
and marketability discounts will normally be applied to the holder’s 
portion (percentage) of the full value of the entire business.  Since a non-
controlling interest holder is usually at the mercy of those in control, 
however, applying a lack of control discount to the value of this interest 
when it is based on expected cash flows , will normally be redundant and 
thus not indicated.  The purpose of the valuation will determine whether 
the method of applying a capitalization/discount rate to the expected 
cash flows attributable to the non-controlling interest should be used; 
whether the value of the entire business should be determined, and 
then a lack of control discount applied to the percentage interest in the 
business; or whether some other method is most appropriate.  Another 
method, under the market approach, may be applied if there have been 
recent minority interest (or lack of control) transactions similar to the 
subject interest.  Values determined in similar transactions may be used 
as the guideline.

In certain situations, there may be two or more tiers of lack of control 
discounts.  Such situations are frequently seen in the gifting of partial 
interests in family limited partnerships or limited liability companies.  
An entity itself may own non-controlling interests in assets, which are 
discounted, and then the interest in the entity (with the value of its assets 
having been discounted) is further discounted for the fact that it is a 
non-controlling interest.  Presently, there are campaigns in Congress 
and the current administration to do away with such discounts for gift 
tax purposes.

For lack of marketability discounts, and in many cases for lack of 
control discounts, there are various studies and other data that should be 
referred to and properly applied based on the specific set of circumstances 
of the partial interest being valued.  Too often “rules-of-thumb” or data 
that are not complete are used or misapplied.  A thorough analysis of all 
relevant information must be performed for arriving at appropriate and 
supportable discounts.  In gift tax, estate tax and other tax cases, the tax 
courts and appellate courts in recent years have scrutinized discounts 
more closely and demand that discounts are based on objective criteria.

Business disputes and litigation
In adversarial situations, there is often difficulty in obtaining all 

the information necessary to arrive at or opine to a value.  When these 
conditions exist, there may be enough basic information so as to estimate 
a value, or make assumptions under different likely scenarios that lead 
to a range of values.

Frequently, the nature of the dispute or litigation will determine the 
standard of value and other applicable factors.  In an action involving 
a damaged or dissenting shareholder, for example, each side may have 
different views on what should be the appropriate standard of value, 
approach, method, capitalization/discount rate, and so forth.  If the 
action is brought under the statute of a state dealing with dissenting 
shareholder matters, the standard of value required is usually “fair 
value”.  The term “fair value” has different meaning among jurisdictions.  
Thus the valuator must have a clear understanding of how “fair value” 
is to be applied.  Idaho Code Section 30-1-1301(4) defines fair value in 
this context as follows:

(4) “Fair value” means the value of the corporation’s shares 
determined:

(a) Immediately before the effectuation of the 
corporate action to which the shareholder objects:
(b) Using customary and current valuation concepts 
and techniques generally employed for similar 
businesses in the context of the transaction requiring 
appraisal; and
(c) without discounting for lack of marketability 
or minority status except, if appropriate, for 
amendments to the articles pursuant to section 30-
1-1302(1)(e), Idaho Code.

The term “value” is not directly defined, but rather is to be 
“determined” using “customary and current valuation concepts and 
techniques…”.  The Official Comment to  Section 30-1-1301 states, in 
part, “Subsection (b) adopts the accepted view that different transactions 
and different contexts may warrant different valuation methodologies.”2

The statute gives deference to the idea that valuation methods may 
indeed evolve, consistent with business climates and evolving economic 
conditions.

Diminution in value may be another way to quantify economic 
damages from the loss of a company or a substantial reduction in the 
level of its business.   Diminution in value is measured from the date 
immediately preceding the occurrence of the event to some specified 
date afterwards.  FMV is usually used for both valuation dates.  Clearly, 
this is only one way to measure the loss and, in many cases, not the 
preferable way.    Arguably, a different standard of value (and other 
factors) might be considered more appropriate in the circumstances.  
For example, if an individual owns a business that generated a relatively 
constant rate of return for many years, after he draws a “reasonable” 
salary, then the loss of the business to him might be based on what 
the business is worth to him (e.g., investment value), which is a steady 
rate of earnings using a low-risk capitalization rate.  The security of his 
receiving the consistent compensation from the business, his age and 
the likelihood of obtaining similar work elsewhere are some factors that 
may be used to assess damages in addition to the loss of the business.

When to “normalize” financial statements
As part of the process of performing a valuation for a business on a 

going concern basis, the earnings and other components of the financial 
statements are used as the basis for determining value.  With the income 
approach, a capitalization/discount rate is applied to earnings, and such 
rate is derived, in part, by comparing elements of the financial statements 
and various financial ratios to corresponding data of other, comparable 
companies.  With the market approach, the values and/or sales prices of 
comparable companies are used as the basis for the subject company’s 
value.  Usually, information on comparable companies is obtained 
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from various sources that compile financial data by industry, SIC code, 
NAICS code or some other meaningful categorization.

Some elements of the financial statements and other financial data of 
the subject business may not be considered “normal”, i.e., not equivalent 
to the corresponding financial information of comparable companies.  
The valuator needs to consider whether certain adjustments should 
be made to the financial statements so that they are stated on a basis 
equivalent to that of the comparable companies.  Examples of the types 
of items that may warrant adjustment are owner salaries and perquisites.  
Other such adjustments are usually more prevalent when the form of 
earnings used as a factor in determining value is something other than 
cash flows.  In these situations (which can be under the income approach, 
and are most certainly under the market approach as discussed earlier), 
the adjustments are usually made for conforming the financial statement 
reporting to generally accepted accounting principles, or to account for 
unusual or nonrecurring transactions or events.

There are circumstances where adjustments are not made, even 
though necessary to properly “normalize” the financial statements.  
For example, an adjustment will not be made for compensation where 
a minority interest is transferred, with the minority interest holder 
(and particularly the transferee) having a lack of control.  Some other 
circumstances where adjustments, or certain adjustments, are not or 
might not be appropriate include when the standard of value is investment 
value, the approach is the asset approach, or when the purpose for the 
valuation is for litigation, property settlement in a marital dissolution, 
or bankruptcy.

When determining the applicability of certain normalizing 
adjustments, particularly for owner salaries and perquisites, the valuator 
needs to consider the implications of reducing the expenses for these 
items vis-à-vis absentee owners or the Internal Revenue Service.  
Parties who may gain access to the valuation documentation may draw 
inferences that the expenses actually incurred were excessive.  Of course, 
the fact that certain expenses were reduced for the purpose of preparing 
a valuation does not automatically mean that owner compensation or 
other expenses were excessive.  Also, inferences should not be drawn 
that the adjustments for reducing expenses were made to increase 
earnings and thus (artificially) augment the value.

There are many valid reasons for expenses to be normalized for 
valuation purposes.  For example, in the case where actual owner 
compensation has been reduced for the normalized financial statements, 
the owner: (i) may have been performing various functions for many 
years and to replace him with other, newly hired personnel will cost 
less; (ii) may have special skills or personal customer relationships and, 
if there were a sale, will be retained on a consulting basis at a much 
reduced compensation amount, which, when added to a replacement’s 
compensation, will be less than the owner’s current compensation; or 
(iii) may have taken insufficient compensation in prior years to preserve 
the company’s working capital and thus his compensation in recent 
years included the shortfall.  The parties involved in the valuation need 
to make certain they not only allow for the appropriate normalization 
adjustments, but also can support them.

Effectively using a business valuation expert
If an independent business valuation expert is called upon to assist 

in establishing a value and/or opine on a value, the expert must have 
access to all relevant information to determine which factors apply in the 
particular situation.  The attorney and client need to allow and encourage 
open communication among themselves and the valuator.  Too often 
the intentions of the parties are not apparent, understood or properly 
articulated, and the facts and circumstances surrounding the true purpose 
of the valuation are not adequately disclosed.  Also, the valuator should 
know the identities of all the parties affected by the valuation. Certainly, 
the valuator has a responsibility to seek all information necessary to 
do a thorough job, but all other parties involved have to be willing to 

collaborate in the effort of providing whatever information they and the 
valuator may deem pertinent.

Conclusion
Much like the valuations given by the appraisers in Antiques

Roadshow, a business valuation is only as accurate and useful as the 
information upon which the value is based.  The antiques appraiser 
examines items carefully and often brings years of experience and 
specific research to determine an accurate value.  Likewise, understanding 
not only the common terminology in business valuations, but also the 
applicability of the various valuation methodologies will help you, your 
clients and valuators determine accurate and useful business values that 
can withstand potential challenges.

About the Authors
Richard M. Teichner is the sole member and manager of Teichner 

Accounting Forensics & Valuations, PLLC, located in Reno, Nevada.  He 
is a CPA, Accredited in Business Valuation (ABV), a Certified Valuation 
Analyst (CVA), a Certified Financial Forensic (CFF) and a Certified 
Divorce Financial Analyst™ (CDFA™), providing litigation consulting 
services and expert witness testimony in business litigation and family 
law matters.  He has written a number of articles in publications for the 
legal community and has given presentations to various lawyer groups.

Erik J. Bolinder is a partner at the law firm of Givens Pursley LLP 
where he focuses on business mergers and acquisitions, entrepreneurship, 
private securities and commercial real estate transactions.  He is a 
member of the Business and Corporate Law Section of the Idaho State 
Bar, currently serving as a member of its Governing Council.

Endnotes
1 (Paraphrased and quoted from IRS Revenue Ruling 59-60 and 
sections of the estate and gift tax regulations.)
2 I.C. § 30-1-1301 Official Comment.

QuickBooks ProAdvisor doing installation, training, 
setup and cleanup of QuickBooks
Bookkeeping, payroll and financial statements
Computer and software installation
Individul and Business Income Tax
Tax Planning
Operational help, as a part-time on demand CFO with 
cash flow, budgeting and cost accounting experience
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A COMPARISON OF THE U.N. CONVENTION ON CONTRACTS FOR THE INTERNATIONAL 
SALE OF GOODS AND IDAHO’S UNIFORM COMMERCIAL CODE

Introduction
In 1996, as in-house counsel I was handed a draft purchase agreeme��

for my client’s purchase of an ammonia plant located in Italy to be 
disassembled and shipped to Houston for refurbishment, then shipped 
to Canada and reassembled.  My schedule to negotiate and close the 
purchase was tight, so I was quick to strike the seller-provided choice of 
law clause that incorporated the United Nations 
Convention on Contracts for the International 
Sale of Goods (“CISG” or “Convention”).1  We 
were in a rush to get the deal done, and I simply 
did not have time to undertake a review of this 
unfamiliar treaty that seemed to significantly 
modify how the Uniform Commercial Code 
would treat the deal.  Today when I work on 
international agreements for the sale of goods, 
I am not so quick to exclude application 
of the Convention.  I suggest you consider 
its application to your clients’ international 
purchase or sale of goods.

Background
The Convention is essentially an “international UCC,” and was 

adopted by the United States in 1986.2 Its signatories account for three 
quarters of all world trade.3  The Convention applies to sales between 
parties that have places of business in different signatory countries.  
Excluded are (i) sales to consumers, (ii) securities transactions (including 
negotiable instruments), and (iii) sales of ships, aircraft, and electricity.  
Under the Convention, parties are free to exclude the application of the 
Convention or to vary the effect of any of its provisions.

International treaties are the supreme law of the United States, so 
the Convention is part of the law of Idaho.  If a contract concerning 
the international sale of goods includes a choice of law clause that 
reads, “The rights and obligations of the parties under this contract 
shall be governed by and construed in accordance with the laws of 
the state of Idaho,” such choice of law includes the CISG, which pre-
empts the UCC.  Parties may, however, explicitly exclude application 
of the Convention.  The following contract provision should effect an 
exclusion of the Convention:

The rights and obligations of the parties under this contract 
shall not be governed by the United Nations Convention 
on Contracts for the International Sale of Goods.  Instead, 
the rights and obligations of the parties under this contract 
shall be governed by the laws of the state of Idaho without 
regard to principles of conflict of law, and the United Nations 
Convention on Contracts for the International Sale of Goods 
is specifically disclaimed.

Compare CISG and UCC
A number of the Convention’s provisions are a compromise between 

civil law and common law principles, and vary from Idaho’s UCC, Idaho 
Code Title 28 (the “UCC”).  Major differences between the Convention 
and the UCC include:

Acceptance of Offer. Acceptance of an offer under the Convention is 
effective when it reaches the offeror and not when mailed.4  This is 
contrary to the common law “mailbox rule,” which makes acceptance 

effective on dispatch5 and is incorporated in the UCC through Section 
1-103.6

Revocation of Offer. The Convention retains an important effect of the 
common law mailbox rule -- an offer cannot be revoked once the offeree 
has sent acceptance.  A Convention offer cannot be revoked if it indicates 
that it is irrevocable -- whether by stating a fixed time for acceptance 
or otherwise.7  An offer is not revocable under UCC Section 2-205 if 
“by its terms [it] gives assurance that it will be held open . . . during the 
time stated or if no time is stated for a reasonable time . . . ”.  The UCC 
places a three-month time limit on the irrevocability of “firm” offers 
given without consideration by a merchant.8  The Convention leaves 
unanswered the question of how long an irrevocable offer remains open.  
When no time for acceptance is fixed, acceptance must occur within a 
“reasonable time,” taking due account of the circumstances.9

Battle of the Forms. Disputes arise when a buyer and seller exchange 
conflicting purchase orders and acknowledgments.  The dispute usually 
centers around one of the following scenarios:  (i) after the parties 
exchange conflicting terms, but before either party has taken further 
action, there is a rise or fall in the price of the goods – was there a 
binding contract, or may the disadvantaged party “renege;? or (ii) the 
parties perform after exchanging conflicting terms and conditions and a 
dispute arises – what terms and conditions apply?  

Before the Uniform Commercial Code, most American jurisdictions 
followed the “mirror-image rule.” Under this rule, varied terms of 
acknowledgement of a purchase order constituted a counteroffer and 
not an acceptance.  As long as the parties did not actually perform, no 
contract was formed by a varying response.  Either party could walk 
away from the arrangement.  Typically, however, the seller delivered 
and the buyer received the goods in spite of conflicting forms.  When 
the transaction was thus completed by performance, the common law 
assumed that a contract had been formed and the terms of the contract 
generally consisted of the terms of the original offer as modified by the 
acceptance.

The Uniform Commercial Code changed the common law mirror-
image rule.  Under UCC Section 2-207, a final form that is not intended 
specifically as a counteroffer will act as an acceptance, even though it 
contains different terms from the prior form.  The different terms are 
considered as proposals for additions to the contract and, as between 
merchants, become part of the contract unless: (i) the offer expressly 
limits acceptance to its terms; (ii) the additional terms materially alter 
the offer; or (iii) notification of objection to the additional terms is given 
within a reasonable time after notice has been received.10  The normal 
result under the UCC is to reverse the common law presumption that the 
last form governs, and to replace it with the result that the second-to-last 
form usually governs.

The Convention is consistent with the old common law mirror-image 
rule -- a reply to an offer that purports to be an acceptance but contains 
material additions, limitations, or other modifications is a rejection of the 
offer and constitutes a counteroffer.11  Prior to performance, either party 
may be able to claim successfully that no enforceable contract exists.  
After delivery and acceptance, however, a contract will undoubtedly 
be deemed to have existed and the Convention generally favors the last 
party to submit materially different terms.

Accordingly, when dealing in international sales of goods it is best 
to either (i) avoid purchase orders altogether in favor of either a master 
purchase and sale agreement that contains all of the terms to which the 

Christine E. Nicholas
Moffatt, Thomas, Barrett, Rock & Fields

Christine E. Nicholas
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parties agree for all shipments; or (ii) be the party that fires the last shot 
in the battle of the forms.12

Statute of Frauds. The Convention specifically provides that “a 
contract of sale need not be concluded in or evidenced by a writing 
. . .  [and] may be proved by any means, including witnesses.”13  UCC 
Section 2-201 provides that a contract for the sale of goods for $500 or 
more is not enforceable unless the sales agreement is evidenced by a 
signed writing.  Under the UCC, any amendment or modification to a 
contract must be in writing if the underlying contract is required to be 
in writing.14

Parol Evidence. Under the UCC, testimony 
concerning terms of a written contract and the 
parties’ intent that contradict or vary from the written 
terms is generally inadmissible.  The Convention 
does not expressly address this issue, but since it 
provides that a contract may be proved by any means 
-- including witnesses -- and it endorses oral contracts, 
the Convention abandons the parol evidence rule in 
favor of a more liberal approach that permits testimony 
that contradicts the terms of a written contract.15  A 
1998 Eleventh Circuit decision applied Convention 
principles to hold evidence of subjective intent of 
the parties could be considered and the forum’s parol 
evidence bar did not apply in Convention cases.16

Warranties and Disclaimers. UCC Section 2-313 
provides that: (i) any affirmation of fact or promise 
by the seller relating to the goods creates an 
express warranty that the goods will conform to the 
affirmation or promise; and (ii) the seller’s description 
of the goods or presentation of a sample creates an 
express warranty that all of the goods will conform 
to the description or sample.  Under Article 35 of the 
Convention, goods do not conform to the contract 
unless they possess the qualities of goods that the seller held out to the 
buyer as a sample or model, and unless they are contained or packaged 
in the manner usual for such goods.

UCC Sections 2-314 and 2-315 set forth the familiar implied 
warranties of merchantability and fitness for a particular purpose.  
Article 35 of the Convention states that goods do not conform with 
the contract unless they “are fit for the purpose for which goods of 
the same description would ordinarily be used” and “are fit for any 
particular purpose expressly or impliedly made known to the seller” 
by the buyer.  To disclaim UCC implied warranties, the contract must 
contain words of art or expressions in conspicuous writing satisfying 
UCC Section 2-316.  No similar provision requiring conspicuous notice 
is contained in the Convention, which permits disclaimers of warranties 
as long as the parties “have agreed” in writing or orally.17

Rejection of Non-conforming Goods/Convention Unilateral 
Price Reduction. The UCC recognizes the “perfect tender” rule, 
under which a buyer is entitled to reject goods that fail in any respect 
to conform to the contract, even if a defect in the goods is not serious 
and the buyer would have received substantially the goods for which 
it bargained.18  The Convention departs from the perfect tender rule.  
Under the Convention, a buyer may declare the contract avoided (i.e., 
terminated) only if the failure by the seller to deliver conforming 
goods constitutes a “fundamental breach” of the contract.19  A breach 
is “fundamental” if it “results in such detriment to the other party as 
substantially to deprive him of what he is entitled to expect under the 

contract,” and if the seller foresaw or reasonably would have foreseen 
such a result.20

Under UCC Section 2-513, a buyer is afforded a reasonable 
opportunity to inspect the goods.  Under the Convention, however, the 
buyer must inspect the goods within as short a period as is practicable 
under the circumstances.21  The Convention requires the buyer give 
notice to the seller specifying the nature of the nonconformity “within 
a reasonable time” after the buyer has discovered or should have 
discovered it.22  UCC Section 2-602 also requires notice within a 
“reasonable time,”23 but the Convention has been construed to require 
faster notice than does the UCC.24

Under UCC Section 2-601, a buyer may reject any goods that 
fail to conform to the contract and, under UCC 
Section 2-711, the buyer may cancel the contract 
and recover monetary damages, such as costs of 

cover.  If a UCC-buyer accepts non-conforming 
goods and fails to properly revoke acceptance, under 
UCC Section 2-714 a buyer may recover damages 
(including incidental and consequential damages).

The Convention contains a pro-buyer, self-help 
remedy of unilateral proportionate purchase price 
reduction for the seller’s delivery of non-conforming 
goods.25  This remedy represents a concession to the 
demands of signatory civil law countries and is not 
available if the seller is able to cure non-conformity 
without causing unreasonable delay or inconvenience 
to the buyer.

Delivery Gap-Filler/Risk of Loss. Article 31 of 
the Convention provides a gap-filler with respect to 
place for delivery.  If the contract does not state where 
the seller should deliver the goods, for a contract 
providing carriage (i.e., requires the seller hand the 
goods over to a third-party carrier for transmission to 
the buyer), Article 31 requires delivery to the carrier.  
If the contract does not involve carriage, the place 
for delivery is the place where the goods are to be 
manufactured or from where the goods are supplied, 

or otherwise at the place where the seller had its place of business when 
the parties contracted.  Satisfaction of delivery obligations is distinct 
from allocation of risk of loss.  Under the Convention, risk of loss 
passes to the buyer when the goods are handed over to the first carrier 
for transmission to the buyer if the contract involves carriage, and if the 
contract does not involve carriage, risk of loss passes when the buyer 
takes or should have taken over the goods.26

No Trade Terms. The Convention does not contain trade terms similar 
to the UCC.  Parties to a Convention-governed agreement should include 
their own trade terms.  Most parties include trade terms promulgated by 
the International Chamber of Commerce, known as INCOTERMS.27

INCOTERMS include: (i) origin terms, such as EXW (“ex works” -- the 
named place where shipment is available to the buyer, not loaded, and 
seller does not contract any transportation); (ii) international shipping 
terms, where the seller may or may not pay carriage, such as FAS (“free 
alongside ship” -- the seller delivers the goods to the named ocean port 
of shipment) or  CPT (“carriage paid to named port of destination” -- 
used for containerized shipments); and (iii) destination terms such as 
DEQ (“delivered ex-quay” -- seller will at its cost deliver the goods to 
the named port of destination, unloaded, not cleared).  Familiarity with 
INCOTERMS is essential for the practitioner writing agreements for 
international trade.

The court ruled 
that the buyer’s 
attempt to raise 

applicability of the 
Convention as an 
issue at trial was 
untimely, and the 
buyer had waived 

any cause of 
action under the 

Convention.
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Conclusion
Failure to recognize the applicability of the Convention may 

lead to loss of a case.  The case of GPL Treatment Ltd. v. Louisiana-
Pacific Corp28 is a prime example.  That case involved the sale of wood 
products by a Canadian seller to a U.S. buyer.  The buyer’s attorney did 
not raise applicability of the Convention in his pleadings.  The court 
ruled that the buyer’s attempt to raise applicability of the Convention 
as an issue at trial was untimely, and the buyer had waived any cause 
of action under the Convention.  The material issue in the case was the 
seller’s statute of frauds defense as allowed under the UCC.  Awareness 
of the Convention, its application, and its differences when compared 
to the UCC will allow practitioners to make informed decisions as to 
the applicable law and to avoid undesirable outcomes in international 
transactions involving the purchase and sale of goods.29
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COURT INFORMATION

Idaho Supreme Court
Oral Argument Dates
As of July 16, 2009

Thursday, September 17, 2009 – BOISE    
8:50 a.m.. . . . . . . . . . .State v. Watkins (Petition for Review). . . . . . . #35687
10:00 a.m.. . . . . . . . . .State v. Flegel (Petition for Review). . . . . . . . .#35117
11:10 a.m.. . . . . . . . . . Morgan, Jr. v. Sexual Offender Classification Board 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . #35913
Friday, September 18, 2009 – BOISE    
8:50 a.m.. . . . . . . . . . .Thompson Creek Mining v. IDWR. . . . . . . . . #35175
10:00 a.m.. . . . . . . . . .Paul Rhoades v. State. . . . . . . . . . . . . . . . . . . . #35021
11:10 a.m.. . . . . . . . . . Gardiner v. Boundary County. . . . . . . . . . . . . .#35007
Thursday, September 24, 2009 – POCATELLO   
8:50 a.m.. . . . . . . . . . .Christian v. Mason. . . . . . . . . . . . . . . . . . . . . . #35331
10:00 a.m.. . . . . . . . . .Henderson v. Henderson Investment Properties. . . . . . 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . #35138
11:10 a.m.. . . . . . . . . . Wendy Knox v. State. . . . . . . . . . . . . . . . . . . . #35787
Friday, September 25, 2009 – ST. ANTHONY   
8:50 a.m.. . . . . . . . . . .Crump v. Bromley. . . . . . . . . . . . . . . . . . . . . . .#35666
10:00 a.m.. . . . . . . . . .Ransom v. Topaz Marketing, LP. . . . . . . . . . . .#35494
11:10 a.m.. . . . . . . . . . Losee v. The Idaho Company. . . . . . . . . . . . . .#34887

OFFICIAL NOTICE
COURT OF APPEALS OF IDAHO

Chief Judge
Karen L. Lansing  

Judges
Darrel R. Perry

Sergio A. Gutierrez
David W. Gratton

2nd AMENDED - Regular Fall Terms for 2009
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . August 18, 20, 25 and 27
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . September 10, 14, 15 and 29
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .October 13, 15, 20 and 22
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .November 10, 13, 17 and 19
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .December 8, 10 and 15

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of setting of the year 2009 Fall 
Terms of the Court of Appeals, and should be preserved. A formal notice 
of the setting of oral argument in each case will be sent to counsel prior to 
each term.

Idaho Court of Appeals
Oral Argument Dates
As of July 16, 2009

Thursday, September 10, 2009 - BOISE    
 9:00 a.m.. . . . . . . . . . . Feasel v. State, Dept. of Transportation. . . . . #35720
10:30 a.m.. . . . . . . . . . .State v. Mantz. . . . . . . . . . . . . . . . . . . . . . . . .#35540
Tuesday, September 15, 2009 – BOISE    
9:00 a.m.. . . . . . . . . . . .State v. Byington. . . . . . . . . . . . . . . . . . . . . .  #35697
10:30 a.m.. . . . . . . . . . .State v. Agency Bail Bonds. . . . . . . . . . . . . . #35926
1:30 p.m.. . . . . . . . . . . .Speech & Hearing Service v. Brown. . . . . . . #35393

OFFICIAL NOTICE
SUPREME COURT OF IDAHO 

Chief Justice
Daniel T. Eismann

Justices
Roger S. Burdick

Jim Jones
Warren E. Jones
Joel D. Horton

4th AMENDED - Regular Fall Terms for 2009
Boise. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .July 22 at 3:00 p.m. 
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . August 19, 21, 24, 26 and 28
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . September 17 and 18
Pocatello . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . September 24
St. Anthony . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . September 25
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  November 4
Twin Falls . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  November 4, 5 and 6
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .November 9 and 12
Boise . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .December 2, 4, 7, 9 and 11

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of setting of the year 2009 Fall Terms 
of the Idaho Supreme Court, and should be preserved. A formal notice of the 
setting of oral argument in each case will be sent to counsel prior to each 
term.

hawleytroxell.com | 208.344.6000 | Boise • Hailey • Pocatello • Reno
Hawley Troxell Ennis & Hawley LLP

Ethics & Lawyer Disciplinary 

Investigation & Proceedings

Stephen C. Smith, former Chairman  
of the Washington State Bar Association  
Disciplinary Board, is now accepting  
referrals for attorney disciplinary  
investigations and proceedings in  
Washington, Idaho, Hawaii, and Guam.

STEPHEN A. STOKES
Meyers Law Office, Pllc.

Accepting referrals
for Child Custody and Family Law

Mediation Services
Telephone: (208) 233-4121

Email: s_stokes@qwestoffice.net
PO Box 4747

Pocatello, Idaho 83205

Sixth District Family Law Section Chairman
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Idaho Supreme Court and Court of Appeals 
NEW CASES ON APPEAL PENDING DECISION

 (Update 08/01/09)

CIVIL APPEALS

CONTRACT
Whether the court erred in ruling the oral 1. 
settlement agreement that contemplated 
the conveyance of an interest in real 
property was enforceable and not within 
the purview of the Statute of Frauds.

Ogden v. Griffith
S.Ct. No. 35964
Supreme Court

EVIDENCE
Did the court err in not overturning the 1. 
Idaho Board of Accountancy’s decision 
that Duncan violated Idaho Accountancy 
Rule 004.01 by not making disclosures 
or seeking the consents required by 
AICPA 102.3?

Duncan v. Idaho State Board of Accountancy
S.Ct. No. 35804
Supreme Court

LICENSE SUSPENSION
Whether the Department’s decision 1. 
denying an administrative hearing was 
based upon an appropriate exercise of 
its discretion such that Truman’s driving 
privileges should be suspended pursuant 
to its decision.

Truman v. Idaho Department of 
Transportation

S.Ct. No. 36082
Court of Appeals

POST-CONVICTION RELIEF
Did the court err in dismissing Kimball’s 1. 
second petition for post-conviction 
relief on the bases that the petition was 
untimely and improperly successive?

Kimball v. State
S.Ct. No. 34434

Court of Appeals
Did the court err in finding Carr failed 2. 
to raise a genuine issue of material fact 
that would entitle him to an evidentiary 
hearing on any of his post-conviction 
claims?

Carr v. State
S.Ct. No. 35271

Court of Appeals
Did the court err in summarily dismissing 3. 
Veenstra’s petition for post-conviction 
relief?

Veenstra v. State
S.Ct. No. 35310

Court of Appeals

Does the law of the case doctrine 4. 
prohibit the district court from deciding 
in opposition to the Court of Appeals’ 
holding that counsel’s deficient 
performance was not prejudicial?

Esquivel v. State
S.Ct. No. 35792

Court of Appeals
Did the court err in dismissing Barcella’s 5. 
claims, including prosecutorial 
misconduct?

Barcella v. State
S.Ct. 35502

Court of Appeals
Whether the court erred in summarily 6. 
dismissing Villarreal’s claim his guilty 
plea was invalid.

Villarreal v. State
S.Ct. No. 35935

Court of Appeals
PROBATE

Whether the calculation for final 1. 
distribution of the estate is mathematically 
incorrect, resulting in a doubling of the 
reduction provided in the will.

Losser v. Tresco
S.Ct. No. 35619

Court of Appeals
SUBSTANTIVE LAW

Whether Lerajjareanra-O-Kel-ly, an 1. 
indigent prisoner, is being denied equal 
protection of the law in that I.C. § 31-
3220A does not provide for the payment 
at public expense of fees charged for 
service of process in civil actions when 
I.C. § 31-3220 (6) provides for payment 
of such fees for indigents who are not 
prisoners.

O-Kel-ly v. Schow
S.Ct. No. 35887

Court of Appeals
SUMMARY JUDGMENT

Did the court err in granting FIA 1. 
Card Services’ motion for summary 
judgment?

Capps v. FIA Card Services, N.A.
S.Ct. No. 35891
Supreme Court

Did the court err in finding the trustee 2. 
followed statutory requirements in 
conducting the nonjudicial foreclosure 
and in granting summary judgment in 
favor of Black Diamond Alliance, LLC?

Black Diamond Alliance v. Kimball
S.Ct. No. 35189
Supreme Court

Whether the district court erred in 3. 
granting summary judgment where 
nuisance and inverse condemnation 
were properly pleaded and supported.  

Brown v. City of Pocatello
S.Ct. No. 35992
Supreme Court

CRIMINAL APPEALS

BAIL BONDS
Whether the district court abused its 1. 
discretion in concluding the interests of 
justice did not require exoneration of the 
bond.

State v. Two Jinn, Inc.
S.Ct. No. 35772

Court of Appeals
EVIDENCE

Was the finding that Estes committed 1. 
the infraction of exceeding the posted 
speed limit supported by substantial and 
competent evidence?

State v. Estes
S.Ct. No. 35767

Court of Appeals
Did the district court err by allowing 2. 
the state to introduce testimony 
regarding typical methamphetamine 
use, packaging, and sales because this 
testimony was more prejudicial than it 
was probative?

State v. Ortiz
S.Ct. No. 35278

Court of Appeals
Did the court err in determining 3. 
evidence of the victim’s statements to 
police regarding the charged offense that 
indicated his personal racial animus were 
irrelevant and therefore inadmissible?

State v. Musick
S.Ct. No. 35141

Court of Appeals
JURISDICTION

Did the trial court err in denying 1. 
Oatman’s motion to dismiss in which 
she claimed lack of jurisdiction?

State v. Oatman
S.Ct. No. 35758

Court of Appeals
PLEAS

Whether the prosecutor’s argument 1. 
as to the agreed upon sentencing 
recommendation constituted a breach 
of the plea agreement and fundamental 
error.

State v. Juarez
S.Ct. No. 35828

Court of Appeals
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SEARCH AND SEIZURE – 
SUPPRESSION OF EVIDENCE

Did the court err in denying Belden’s 1. 
motion to suppress a search warrant and 
in finding the warrant was supported by 
probable cause?

State v. Belden
S.Ct. No. 35284

Court of Appeals

Summarized by:
Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867

DIVORCE & CHILD CUSTODY
MEDIATION

_____________________________
Jill S. Jurries, Esq.

623 West Hays Street
Boise, Idaho 83702

(208) 336-7010
jilljurries@yahoo.com

Trained in Family Mediation at the
Northwest Institute for Dispute Resolution

Registration with the Lawyer Referral Service is easy and costs only $100. 
The client’s initial half hour consultation is a set fee of $35. 

Want more information or to register? 
Contact Kyme Graziano at kgraziano@isb.idaho.gov or 208.334.4500. 

Personal Bankruptcy Attorney? 
Give your practice the exposure 
it deserves with pre screened 
referrals from the Idaho State Bar!

The Idaho State Bar Lawyer Referral Service helps people find the legal representation they need. Our 
callers often lack experience with the legal system and sometimes have a fear of the potential costs of seeing 
a lawyer. We refer them to participating attorneys with experience in the relevant area of practice. Currently, 
we have a high demand for attorneys experienced in bankruptcy law. We received 4,800 total calls in 2008!
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UPDATES TO IDAHO STATE BAR ATTORNEY DIRECTORY
7/2/09 – 8/1/09  

(includes reciprocals)

Joseph John Alegria II
JBC-SJO #12536
2053 NW 79th Avenue
Miami, FL 33122
(208) 286-1734
jagerja@aol.com
Jared Wayne Allen
Compax
2184 Channing Way, PMB 134
Idaho Falls, ID 83404
(208) 227-6898
jwallen@compax.net
Keller Wayne Allen
Law Firm of Keller W. Allen, PC
4102 S. Regal, Ste. 102
Spokane, WA 99223
(509) 777-2211
Fax: (509) 777-2215
kwa@kellerallen.com
Michael Gordon Andrea
Avista Corporation
1411 E. Mission Avenue, MSC-23
Spokane, WA 99202
(509) 495-2564
Fax: (509) 777-5468
michael.andrea@avistacorp.com
Bryan William Aydelotte
3770 N. Greenwich Way
Meridian, ID 83646
(208) 949-4761
baydelotte@rocketmail.com
Roderick Cyr Bond
Campbell, Bissell & Kirby, PLLC
7 S. Howard Street, Ste. 416
Spokane, WA 99201
(509) 455-7100
Fax: (509) 455-7111
rbond@cbklawyers.com
Michael Edwin Bostwick
M.E. Bostwick’s Law Offices
PO Box 1211112
Salt Lake City, UT 84151
(801) 971-6044
mebostwick@bluebottle.com
John Joseph Browder
Lopez & Kelly, PLLC
PO Box 856
Boise, ID 83701
(208) 342-4300
Fax: (208) 342-4344
jjb@idahodefense.com
Kent M. Brown
Callister Nebeker & McCullough
10 E. South Temple, Ste. 900
Salt Lake City, UT 84133
(801) 530-7300
Fax: (801) 364-9127
kbrown@cnmlaw.com
Jonathan Andrews Burky
707 N. 78th Street
Seattle, WA 98103
(206) 941-4650
jab@jburky.com

Bryant Edward Bushling
Bryant E. Bushling, PLLC
2065 W. Riverstone, Ste. 300
Coeur d’Alene, ID 83814
(208) 667-7050
bryante1@netzero.com
Tamar Jergensen Cerafici
349 Shaker Road
Northfield, NH 03276
Danica Marian Comstock
Ada County Public Defender’s Office
200 W. Front Street, Room 1107
Boise, ID 83702
(206) 287-7400
E. Don Copple
Davison, Copple & Copple
PO Box 1583
Boise, ID 83701
(208) 342-3658
Fax: (208) 386-9428
edcopple@davisoncopple.com
Terry Cecil Copple
Davison, Copple & Copple
PO Box 1583
Boise, ID 83701
(208) 342-3658
Fax: (208) 386-9428
tccopple@davisoncopple.com
Heather Anne Cunningham
Davison, Copple & Copple
PO Box 1583
Boise, ID 83701
(208) 342-3658
Fax: (208) 386-9428
cunningham@davisoncopple.com
David Keith Daggett
Davis Wright & Tremaine, LLP
1201 Third Avenue, Ste. 2200
Seattle, WA 98101-3045
(206) 757-8066
Fax: (206) 757-7066
daviddaggett@dwt.com
Nicole Elizabeth Davis
Washington Department of Health & 
Human Services
1330 N. Washington Street, Ste. 3000
Spokane, WA 99201
(509) 323-5250
davisne@shs.wa.gov
Cyndy  Day-Wilson
PO Box 99
Bonita, CA 91908
(619) 887-8381
Fax: (619) 656-4263
cday-wilson@cox.net
Jeffrey Phillip Dearing
Canyon County Prosecutor’s Office
1115 Albany Street
Caldwell, ID 83605
(208) 454-7391
jdearing@canyonco.org

Jacob Dennis Deaton
Law Office of Jacob D. Deaton
776 E. Riverside Drive, Ste. 200
Eagle, ID 83616
(208) 685-2350
Fax: (208) 685-2351
jake@deatonlegal.com
Hon. Stephen Wesley Drescher
Third District Court
PO Box 670
Weiser, ID 83672
(208) 414-1700
Fax: (208) 414-3925
jdgswd@co.washington.id.us
Paul Marsden Durham
Durham Jones & Pinegar, PC
PO Box 4050
Salt Lake City, UT 84110
(801) 415-3000
Fax: (801) 415-3500
pdurham@djplaw.com
Kathleen Jean Elliott
Elliott Law Firm, PLLC
PO Box 1352
Boise, ID 83701-1352
(208) 384-5456
Fax: (208) 384-5476
kje@elliott-law-firm.com
Leon James Francis
U.S. Marine Corps
1002 Portugal Drive
Stafford, VA 22554
(208) 691-7577
leon.j.francis@usmc.mil
James Maurice Frazier III
PO Box 1093
Huntsville, TX 77342-1093
(609) 661-0168
frazierlegal@gmail.com
David A. Goicoechea
David A. Goicoechea, PS
PO Box 31510
Spokane, WA 99223
(509) 325-8900
dagoicoechea@msn.com
John C. Grabow
PO Box 6880
Ketchum, ID 83340
(208) 622-7455
Fax: (208) 622-7455
jgrabow@mindspring.com
Edward Joe Guerricabeitia
Davison, Copple & Copple
PO Box 1583
Boise, ID 83701
(208) 342-3658
Fax: (208) 386-9428
guerricabeitia@davisoncopple.com

Jay Michael Gustavsen
Davison, Copple & Copple
PO Box 1583
Boise, ID 83701
(208) 342-3658
Fax: (208) 386-9428
gustavsen@davisoncopple.com
David John Hamilton
The Law Office of David J. Hamilton
23929 Valencia Blvd., Ste. 304
Valencia, CA 91355-5378
(661) 295-3000
Fax: (661) 254-0555
dhamilton@hamiltonlaw.biz
Gregg M. Haney
Caribou County Prosecutor’s Office
159 East 2nd South, #2
Soda Springs, ID 83276
(208) 547-1930
Fax: (208) 547-1932
ghaney@co.caribou.id.us
Leslie Marie Goemaere Hayes
224 Village Lane
Boise, ID 83702
(503) 267-3492
lesliehays28@gmail.com
Elizabeth Crossley Holman
1913 Digger Drive, Unit #112
Golden, CO 80401
(208) 720-6808
elizabethcholman@gmail.com
Daniel Chater Hurlbutt Jr.
Daniel C. Hurlbutt, Jr., PC
PO Box 9090
Ketchum, ID 83340
(208) 726-5471
Fax: (208) 928-6962
dchurlbutt@gmail.com
John T. John
Graham & Dunn, PC
2801 Alaskan Way, Ste. 300
Seattle, WA 98121
(206) 624-8300
Fax: (208) 340-9599
jjohn@grahamdunn.com
Brett Ira Johnson
D’Agostino Hall
110 W. 3rd Street, Apt. DA-0317A
New York, NY 10012-0174
(801) 918-0647
L. Sanders Joiner
Kirk-Hughes Development
5697 Aripa Road
Harrison, ID 83833
(702) 630-5266
Fax: (702) 946-0808
deljoiner@yahoo.com
Frank C. King
Herman, Herman & Jolley, PS
12340 E. Valleyway
Spokane Valley, WA 99206
(509) 928-8310
Fax: (509) 789-2620
frankckingatty@aol.com
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M. Dale King
Lexington Law Firm
360 N. Cutler Drive
North Salt Lake, UT 84054
(801) 297-2494
Fax: (801) 297-2511
dale@johnheathlaw.com
Matthew Luke Kinghorn
Federal Defender Services of Idaho
757 N. 7th Avenue
Pocatello, ID 83201
(208) 478-2046
Fax: (208) 478-6698
matthew_kinghorn@fd.org
Karl Thomas Klein
Office of the Attorney General
1109 Main Street, Ste. 220
Boise, ID 83702-5642
(208) 334-3233  Ext: 225
Fax: (208) 334-3945
karl.klein@ibol.idaho.gov
George Matthew Koehl
Shook Doran Koehl, LLP
PO Box 2573
Boise, ID 83702
(202) 583-1118
matt.koehl@sdklaw.net
Hon. David R. Kress
Caribou County Magistrate Court
PO Box 775
Soda Springs, ID 83276
(208) 547-2146
Fax: (208) 547-4759
Phyllis  Lamken
PO Box 586
Victor, ID 83455
(208) 787-2036
flip@tetonvalley.net
David Henry Leigh
Ray Quinney & Nebeker, PC
PO Box 45385
Salt Lake City, UT 84145-0385
(801) 532-1500  Ext: 1847
Fax: (801) 532-7543
dleigh@rqn.com
Thomas Devine Lynch
28 Atlantic Avenue
Lewis Warf - Ste. 217
Boston, MA 02110
(617) 248-0600
Fax: (617) 248-9511
tlynch@thomas-lynch-attorney.com
John Charles Lynn
John C. Lynn, Attorney at Law
512 N. 13th Street
Boise, ID 83702
(208) 344-3357
Fax: (208) 344-3370
johnlynn@fiberpipe.net
Alexander P. McLaughlin
Davison, Copple & Copple
PO Box 1583
Boise, ID 83701
(208) 342-3658
Fax: (208) 386-6902
mclaughlin@davisoncopple.com

Sandra A. Meikle
Meikle Law Office, PLLC
300 W. Myrtle Street, Ste. 200
Boise, ID 83702
(208) 287-8446
Fax: (208) 287-8522
sandy@meiklelawoffice.com
Steven A. Miller
Graham & Dunn, PC
2801 Alaskan Way, Ste. 300
Seattle, WA 98121
(206) 624-8300
Fax: (206) 340-9599
smiller@grahamdunn.com
Briane Nelson Mitchell
Mauk & Burgoyne
PO Box 1743
Boise, ID 83701
(208) 345-2654
Fax: (208) 345-3319
nels@maukburgoyne.com
Alycia Truax Moss
13005 Evanston Street
Rockville, MD 20853
(304) 283-2412
alyciaf@gmail.com
Michael Keith Naethe
Law Office of Jacob Hafter & 
Associates
7201 W. Lake Mead Blvd., Ste. 210
Las Vegas, NV 89128
(702) 405-6700
Fax: (702) 685-4184
mnaethe@hafterlaw.com
Robert Alan Nauman
Litster Frost Injury Lawyers
3501 W. Elder Street, Ste. 108
Boise, ID 83705
(208) 489-6400  Ext: 6424
Fax: (208) 489-6404
bob.nauman@litsterfrost.com
David Wayne Newman
U.S. Department of Justice, Office of 
the U.S. Trustee
720 Park Blvd., Ste. 220
Boise, ID 83712
(208) 334-1300
Fax: (208) 334-9756
david.w.newman@usdoj.gov
Brent Hatch Nielson
208 E. Edgecrest Lane
North Salt Lake, UT 84054
(801) 936-0284
brentn@q.com
Hugh Kenneth Nisbet Jr.
The Law Office of Hugh K. Nisbet, 
Jr., LLC
PO Box 95
Eolia, MO 63344
(573) 470-6998
Fax: (573) 485-2071
hnisbet@dishmail.net
Elizabeth Dickson Oliphant
Perkins Coie, LLP
PO Box 737
Boise, ID 83701-0737
(208) 343-3434
Fax: (208) 343-3232
eoliphant@perkinscoie.com

Derrick James O’Neill
O’Neill Law, PLLC
300 Main Street, Ste. 150
Boise, ID 83702
(208) 489-3035
Fax: (208) 854-3998
derrick@oneillpllc.com
Noel James Pitner
Ewing Anderson, PS
221 N. Wall Street, Ste. 500
Spokane, WA 99201
(509) 838-4261
Fax: (509) 838-4906
npitner@ewinganderson.com
Lauren Maiers Reynoldson
The Reynoldson Group, PLLC
300 Main Street, Ste. 150
Boise, ID 83702
(208) 489-3035
Fax: (208) 854-3998
lreynoldson@reynoldsongroup.com
Robert E. Rice
Westcor Land Title Insurance 
Company
1161 W. River Street, Ste. 210
Boise, ID 83702
(208) 331-1851
Fax: (208) 331-1853
rrice@wltic.com
John Houston Sahlin
PO Box 194
Coeur d’Alene, ID 83816-0194
(208) 964-0832
Fax: (208) 664-4370
johnsahlin@gmail.com
Joshua James Sears
AmeriBen
3449 E. Copper Point Way
Meridian, ID 83642
(208) 344-7900
Martha  Sheehy
Sheehy Law Firm
PO Box 584
Billings, MT 59103
(406) 252-2004
Fax: (866) 477-5953
msheehymt@aol.com
Andrew John Snook
Office of the Attorney General
PO Box 83720
Boise, ID 83720-0285
(208) 334-5100
Fax: (208) 334-5120
andy.snook@idjc.idaho.gov
Timothy William Spencer
2824 Timpview Drive
Provo, UT 84604
(801) 318-3877
twstws@juno.com
Robert James Squire
Mini-Cassia Public Defender’s 
Offices
PO Box 188
Burley, ID 83318
(208) 878-6801

Austin Eugene Stewart II
Austin Stewart, Esq.
3600 W. Bayshore Road, Ste. 202
Palo Alto, CA 94303
(650) 813-9000
Fax: (650) 903-4540
austin@austinestwart.com
David Alan Stewart
David Stewart Law
PO Box 9462
Boise, ID 83707
(208) 850-5928
Fax: (208) 473-2960
davids@davidstewartlaw.com
Trapper  Stewart
Kingston Corporation
477 Shoup Avenue
Idaho Falls, ID 83402
(208) 522-2365
Fax: (208) 522-7488
tstewart@kingstoncorp.com
F. Matthew Stoppello
Stoppello Law, PLLC
250 S. 5th Street, Ste. 520
Boise, ID 83702
(208) 344-3606
Fax: (208) 389-9449
matt@stoppellolaw.com
Kenneth Frederick Stringfield
PO Box 777
Caldwell, ID 83606
(208) 459-6879
Fax: (208) 459-6849
kstringfieldlaw@gmail.com
Thomas Henry Talboy
5290 Broadway Terrace, Apt. 203
Oakland, CA 94618
(415) 238-3087
Fax: (415) 462-1533
ttalboy@gmail.com
Ammon Craig Taylor
455 Avenue H, #113
Boise, ID 83712
(208) 585-8643
taylor.ammon@gmail.com
Elizabeth Mahn Taylor
3720 Hillcrest Drive
Boise, ID 83705
(208) 484-3947
John Ray Topp
PO Box 28
Kootenai, ID 83840
(208) 263-0272
topplaw@gmail.com
Jacqueline Susan Wakefield
Wonderlich & Wakefield
PO Box 1812
Twin Falls, ID 83303-1812
(208) 352-0811
Fax: (888) 789-0935
jwakefield@tfid.org
Larry Francis Weeks
Larry F. Weeks, Attorney At Law
2308 N. Cole Road, Ste. C
Boise, ID 83704
(208) 377-2721
Fax: (208) 323-6742
lfweeks@gmail.com
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Nancy L. Werdel
Ada Prosecutor’s Office
200 W. Front Street, Room 3191
Boise, ID 83702
(208) 287-7700
Fax: (208) 287-7719
nwerdel@adaweb.net
Fritz Allen Wonderlich
Wonderlich & Wakefield
PO Box 1812
Twin Falls, ID 83303-1812
(208) 352-0811
Fax: (888) 789-0935
fwonderl@tfid.org

Do you have clients with

T A X   P R O B L E M S ?  
MARTELLE LAW OFFICE, P.A.  

represents clients with 
 Federal and State tax problems

OFFERS IN COMPROMISE• 
APPEALS • 
BANKRUPTCY DISCHARGE      • 
INNOCENT SPOUSE       • 
INSTALLMENT PLANS      • 
PENALTY ABATEMENT• 
TAX COURT REPRESENTATION • 
TAX RETURN PREPARATION • 

MARTELLE LAW OFFICE, P.A.  
208-938-8500

82 E. State Street, Suite F
Eagle, ID  83616 

E-mail:attorney@martellelaw.com 
www.martellelaw.com

� Over 27 years judicial experience
� Over 700 settlement conferences, mediations, and  
    arbitrations conducted
� Extensive dispute resolution training including:
� Harvard Law School Program of Instruction for  
 Lawyers
� Pepperdine School of Law Advanced Mediation
� Northwest Institute Advanced Mediator’s Forum
� Annual ABA Dispute Resolution Section   
 Conferences 2004, 2006 & 2008
� ABA Section of Dispute Resolution Arbitration  
 Training Institute 2009

ARBITRATION�MEDIATION� OTHER ADR SERVICES

David Lowry Young
Young Law, Chtd.
937 Hamilton Place
Nampa, ID 83651
Jonathan H. Zimmerman
2599 N. Overview Place
Boise, ID 83702
(310) 465-9125
Fax: (760) 342-5509
zimbeaux@msn.com

Family Law Section presents
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Nov. 6 - 7 
8:30 a.m. – 5:00 p.m. at Hotel 43 in Boise

Resolve family and other  legal 
conflicts in a less adversarial 
process. 

Presenters:
J. Mark Weiss; 
Law Office of J. Mark 
Weiss, Sea�le

Rachel Felbeck; A�orney 
prac�cing exclusively 
in non-li�ga�on 
dispute resolu�on; co-
founder of King County 
Collabora�ve Law

Anne Lucas; 
Mental health counselor 
in Washington

John Twitchell; 
Economist and cer�fied 
divorce financial analyst

Special rate for a limited number of 
Family Law Sec�on Members: $300.  If 
registered by Oct. 12, must be a member 
of the Family Law Sec�on at the �me of 
registra�on.
General rate for all others: $500.
Co-sponsored by  Intermountain 
Collabora�ve Alliance, Boise.

For more informa�on call or write the 
Member Services Department, Idaho State 
Bar, PO Box 895, Boise ID 83701. 
Phone: (208) 334-4500; 
email dferrero@isb.idaho.gov

This course complies with training standards of the Interna�onal Academy of 
Collabora�ve Professionals. 

14 Idaho CLE credits applied for.  Limited number of places available

Know a Lawyer in trouble with
drugs/alcohol or mental health problems?
Please contact the Lawyer Assistance Program for help.

www.SouthworthAssociates.net  800.386.1695
CONFIDENTIAL Toll free Crisis Line

24
HOUR

866.460.9014
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Preserving the Civil 
Justice System 

Guarding
Individual Rights

Membership Has Its Privileges.......

■   Statewide Networking
■   Idaho’s Best Seminars
■   Legislative Representation
■   Amicus Curiae
■   Members-Only Listserv
■   Nationwide Research Access
■   Trial Mentoring
■   Daily Legal News Briefs
■   Practice Forms

www.itla.org  —  itla@itla.org  —  (208) 345-1890

Accepting referrals 
for arbitration and mediation services

GEORGE D. CAREY
P.O. Box 171391

Boise, Idaho 83717
Telephone: (208) 866-0186
Email: gdcgdc@yahoo.com

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I   A   C   D   L 
STANDING TALL FOR THE ACCUSED

IACDL
PRESENTS ITS 

ANNUAL CRIMINAL DEFENSE SEMINAR
IN COEUR D’ALENE

ON SEPTEMBER 19, 2009 
AT THE AMERITEL INN. 

SPEAKERS TOM MCCABE, 
CLARK PETERSON

 AND HON. CHARLES W. HOSACK

For More Information:
Contact IACDL  

Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

Back to School
If  you didn’t spend your summer vacation attending 
CLE courses, it’s time to start thinking about your 
credits again. Visit our website at www.isb.idaho.gov 
for a calendar of  upcoming courses, the catalog of  
DVDs, CDs and tapes available for rent, and the list of  
online courses. Contact the Membership Department 
at (208) 334-4500 or jhunt@isb.idaho.gov if  you have 
any questions on MCLE compliance.
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CLASSIFIEDS

POWERSERVE OF IDAHO
Process Serving for Southwest Idaho 
Telephone: (208) 342-0012 P.O. Box 5368 
Boise, ID 83705-5368. Visit our website at 
www.powerserveofidaho.com.

 ~ LEGAL ETHICS ~
Ethics-conflicts advice, disciplinary defense, 
disqualification and sanctions motions, 
law firm related litigation, attorney-client 
privilege. Idaho, Oregon & Washington. Mark 
Fucile: Telephone (503) 224-4895, Fucile & 
Reising LLP Mark@frllp.com.

DOWNTOWN OFFICE SPACE
Historic McCarty Building at 9th & Idaho, 
office spaces for sale or lease. Single offices 
to half-floors available, $18.00 per square foot 
full service. For more information contact L. 
D. Knapp & Assoc. (208) 385-9325.

____________________________ 

EXECUTIVE OFFICE SUITES AT
ST. MARY’S CROSSING 27TH  & STATE
Class A building. 1-3 Large offices and 
2 Secretary stations. Includes: DSL, 
Receptionist/Administrative assistant, 
conference, copier/printer/scanner/fax, phone 
system with voicemail, basic office & kitchen 
supplies, free parking, janitor, utilities. 
Call Bob at (208) 344-9355 or by email at: 
drozdarl@drozdalaw.com.

____________________________ 

OFFICE SPACE AVAILABLE
Office space available in historic building near 
Federal Court in Boise at 623 W. Hays Street. 
Drop by and visit or contact John Hinton at 
(208) 345-0200 or john338@mindspring.
com.

____________________________ 

OFFICE SPACE FOR LEASE
300 Main Street – 2200 square feet. Built-ins, 
conference room, parking and a break room. 
Shower/locker room available. For more 
information call:  (208) 947-7097

____________________________ 

OFFICE SPACE
Three office suites available for separate 
use or office sharing with secretarial space.  
Great Bench Location with ample parking. 
Receptionist-Staff Support-phone and 
Equipment available. Client & Case Referral  
Possible, Terms Negotiable. Contact: Dennis 
Sallaz, Sallaz & Gatewood, Chtd. at (208) 
336-1145, 1000 S. Roosevelt, Boise, ID 
83705.

PROCESS SERVERS

LEGAL ETHICS

OFFICE SPACE

CERTIFIED LEGAL
NURSE CONSULTANT

Medical/Legal Consulting. Available to assist 
with discovery and assistance in Medical/
Injury/Malpractice cases; backed by a cadre 
of expert witnesses. You may contact me by 
e-mail renaed@cableone.net, (cell) (208) 
859-4446, or (fax) (208) 853-6244. Renae 
Dougal, MSN, RN, CLNC, CCRP.

____________________________ 

MEDICAL/LEGAL CONSULTANT
GASTROENTEROLOGY

Theodore W. Bohlman, M.D. Licensed, Board 
Certified Internal Medicine & Gastroenterology 
Record Review and medical expert testimony. 
To contact call telephone: Home: (208) 888-
6136, Cell: (208) 841-0035, or by Email: 
tbohlman@mindspring.com.

____________________________ 

FORENSIC ENGINEERING  
EXPERT WITNESS

Jeffrey D. Block, PE Civil, Structural,
Architectural, Human Factors and CM
Coeur d’Alene ID Licensed ID, WA, CA
Correspondent-National Academy of 
Forensic Engineers, Board Certified-National 
Academy of Building Inspection Engineers.
Contact by telephone at (208) 765-
5592 or email at jdblock@imbris.net.

____________________________ 

BAD FAITH EXPERT WITNESS
David B. Huss, JD, CPCU & ARM, Former 
insurance claims representative and defense 
attorney. 25 years experience in insurance 
claims and law. Telephone: (425) 268-4444.

____________________________ 

EXPERT WEATHER TESTIMONY
Weather and climate data research and analysis. 
20+ years meteorological expertise — AMS 
certified — extensive weather database — a 
variety of case experience specializing in 
ice, snow, wind and atmospheric lighting. 
Meteorologist Scott Dorval, phone: (208) 
890-1771.

____________________________ 

INSURANCE AND  
CLAIMS HANDLING

Consultation, testimony, mediation and 
arbitration in cases involving insurance or 
bad faith issues. Adjunct Professor Insurance 
Law; 25+years experience as attorney in 
cases for and against insurance companies; 
developed claims procedures for major 
insurance carriers. Irving “Buddy” Paul, 
Telephone: (208) 667-7990 or Email: bpaul@
ewinganderson.com.

EXPERT WITNESSES

VACATION RENTALS BY OWNER

WEST MAUI HAWAII
Spacious two bedroom, two bath beachfront 
condo with panoramic views of stunning 
sunsets over Lanai and Molokai. Located at 
the Hololani in West Maui, Hawaii. www.
hololani.com.  Unit A402 * Fully Equipped 
Kitchen * Washer Dryer * Heated Fresh Water 
Pool * Cable TV * Weekly Maid Service 
*Underground Parking. Minimum 5 nights.  
Adults only. No smoking and no pets. 

POSITIONS

BANKRUPTCY ATTORNEY
Witherspoon, Kelley, Davenport & Toole, a 
full-service regional law firm with offices in 
Spokane, Seattle, Portland and Coeur d'Alene, 
is seeking an attorney to join its bankruptcy and 
creditor rights group where he/she will enjoy 
a sophisticated practice.  The ideal candidate 
will have three to four years experience in 
creditor rights, loan workouts and bankruptcy 
matters.  He/she should also possess strong 
academic credentials, excellent drafting skills, 
along with some experience in corporate 
transactions.  Interested candidates should 
submit a cover letter and résumé to:  Hiring 
Partner, Witherspoon, Kelley, Davenport & 
Toole, 422 W. Riverside Avenue, Suite 1100, 
Spokane, WA  99201; or fax to (509) 458-
2717; or e-mail dmk@wkdtlaw.com. 

For Sale: Idaho Reports 1-145 except 62 and 
65. 1-52 Leather bound. Also, executive desk 
and miscellaneous office furniture. For more 
information please contact Paul M. Beeks at: 
(208) 733-6684.

OFFICE SPACE
RESERVE YOUR NEW OFFICE! 

Full Service/Downtown Boise Fall, 2009-
Key Business Center will offer BEAUTIFUL 
NEW offices on the 11th floor of the Key Bank 
Building!  Full Service including receptionist 
and VOIP phone system, internet, mail 
service, conference rooms, coffee service, 
printer/fax/copy services, administrative 
services and concierge services.  Parking is 
included! On site health club and showers 
also available.  References from current 
tenant attorneys available upon request.  
Month-to-month lease.  Join us in the heart of 
Boise!  karen@keybusinesscenter.com; www.
keybusinesscenter.com, (208) 947-5895.

FOR SALE
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IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I   A   C   D   L 
STANDING TALL FOR THE ACCUSED

IACDL
PRESENTS ITS 

ANNUAL CRIMINAL DEFENSE SEMINAR
IN POCATELLO 

ON SEPTEMBER 25, 2009 
AT THE AMERITEL INN. 

SPEAKERS WILL BE:
REPRESENTATIVE JAMES RUCHTI (D), 
PAUL STEED, ROBERT LAPIER, AND 

KEITH ZOLLINGER

For More Information:
Contact IACDL  

Executive Director Debi Presher
(208) 343-1000 or dpresher@nbmlaw.com

steve.jackson@digigraphics.biz

Technical Illustrations – Video – Photography – Presentations – Exhibits

Electronic Discovery – Document Management

208.

Digi

“A good sketch

is better than a

long speech”

Litigation Support Services

IDAHO DISPUTE RESOLUTION SERVICE
KEITH W. SAKS, ESQ.

Mediation & Arbitration Services
Idaho Mediation Association Certified Professional Mediator• 
AAA Commercial arbitrator & mediator• 
Over 37 years experience• 
Florida Supreme Court Certified Civil Mediator for 12 years• 
Arbitrated over 350 cases• 
Mediated over 75 cases• 

Engage a mediator/arbitrator that does not compete for your clients, 
but understands issues from a trained attorney’s point of view .

*Practice limited to mediation and arbitration in Idaho*
Contact IDRS

Telephone: (208) 725-0002              Email: sakslaw@gmail.com

EMPLOYER SERVICES
Job postings:• 
Full-Time/Part Time Students,• 

       Laterals and Contract
Confidential “Blind” Ads Accepted• 
Resume Collection• 
Interview Facilities Provided• 
Recruitment Planning• 

For more information contact:
CAREER DEVELOPMENT

Phone: (208) 885-2742
Fax: (208) 8856-5709

And/or
www.law.uidaho.edu/careers

Employment announcements may be posted at
careers@law.uidaho.edu
P.O. 442321 Moscow, ID 

83844-2321
Equal Opportunity Employer
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The most satisfying cases, according to Boise attorney John 
Schroeder, come from “the matchmaker.” That’s what he calls the Idaho 
Volunteer Lawyer service, which screens cases for lawyers interested in 
pro bono work.

Sponsored by the Idaho Law Foundation, the matchmaking includes 
a preliminary investigation to find the most critical cases involving 
domestic violence or children’s safety, according to IVLP 
Case Investigator Carrie House. She said families needing 
legal services find out about IVLP at domestic violence 
shelters, Idaho Legal Aid or through the Court Assistance 
Offices. IVLP referrals often involve child neglect, abuse 
and guardianship issues. Clients need to meet federal 
poverty guidelines and make an application. After the 
matter has been screened and investigated, it is sent to an 
attorney willing to take on pro-bono work.

“The people they send over definitely need help,” 
said Schroeder, who has done pro bono work from IVLP 
referrals for about 15 years. 

“You can really accomplish something for these people,” 
he said. “There is no way they can afford a lawyer. IVLP 
helps find the cases that are falling through the cracks.”

Schroeder recently helped resolve a bitter six-year dispute. A Boise-
area couple divorced in 2004 and continued a cycle of escalating conflict 
involving custody disputes, domestic violence, numerous violations of 

Idaho Volunteer Lawyer Program plays pro bono matchmaker

One of the University of Idaho School of Law students who 
participated in a wills clinic earlier this year asked the Idaho Volunteer 
Lawyers Program (IVLP) to hold another 
one in Boise this summer. 

“I was excited about offering a new 
clinic, and about the idea of recruiting 
experienced attorney volunteers to work 
with law students” said Mary Hobson, 
IVLP Legal Director.  

Mary Grant, a soon-to-be second-
year law student, organized five other law 
students and worked with three volunteer 
attorneys on the project.  Chris Huntley, 
The Huntley Law Firm, PLLC, presented 
an overview of the law pertaining to 
wills and powers of attorney to prepare 
participants.  Doug Fleenor, Burkett Law 
Office, and David Hyde, Hyde & Haff, PLLC, supervised the clinic, 

which matched law students with low-income individuals and couples 
who needed wills. 

 “I was surprised and pleased at how diligent and thorough the 
students were,”   Fleenor said. “They took nothing for granted and 
asked really good questions.”  

 Hyde added that he, “was pleased to participate in a project that 
accomplished two goals: giving the law students a chance for hands-on 
experience and helping pro bono clients.”

The organizing student, Mary Grant said the clinic “provided an 
opportunity not only to work with volunteer attorneys committed to 
their practice but also lets us see the look of appreciation and gratitude 
on the faces of those we were able to serve. It is easy in the course of 
law school studies to get buried and forget why it is we all went to law 
school in the first place  to use our knowledge and expertise to serve 
those who need our assistance.” 

The other law students included Allison Blackman, Leon 
Samuels, Laura Keys, Jaime MacNaughton, Kim Stretch, Katy 
Arnold and Dan Records.

Students, volunteer lawyers team up for Boise wills clinic

protection orders and jail time.
“It was almost anarchy,” Schroeder said, and two children were 

witnessing everything. 
Now, after establishing specific agreements on visitation, child 

support, and no contact orders, the matter is resolved.
“It’s like night and day,” Schroeder said. “The improvement is 

astronomical. You can really make a material difference in people’s 
lives. There is a high degree of satisfaction.”

Schroeder credits IVLP for making his pro bono work 
so rewarding.

“How am I going to find these cases?” he asked. “There 
is no way I have the time to go out and do the research, do 
the screening.”

IVLP Legal Director Mary Hobson said a wide range of 
projects are available to fit an attorney’s interests.

Funded by donations and grants to the Idaho Law 
Foundation, IVLP helps hundreds of low-income people 
in need of legal services every year. It welcomes attorneys 
and firms interested in helping. So far in 2009, 177 cases 
have been closed, and volunteers have logged 3,690 hours 
of work. 

“I know if they send someone, this person really needs 
the help,” Schroeder said.

To volunteer for pro bono work contact Carol Craighill at (208) 
334-4500, or to donate to the Foundation contact Carey Shoufler at 
(208) 334-4500.

By Dan Black
Managing Editor of The Advocate

John Schroeder

Mary Grant



50 The Advocate • September 2009

After this summer, I know just what retired 
Supreme Court Justice David Souter is talking 
about.  When I attended the American Bar 
Association Annual Meeting in Chicago, Justice 
Souter used his keynote 
address to call on American 
attorneys to “take on the job 
of making American civic 
education real again.” 

Incoming ABA President 
Stephen Zack also shared 
his determination for a focus 
on teaching civics. His hope 
is that a renewed interest in 
civics and an understanding 
of the role of government will 
create a more informed citizenry. Like Souter, Zack 
called on members of the ABA to get involved. 

“Every last one of us must go in and teach these 
students,” he said.  “We can’t wait.  We must begin 
to reach out to a new generation.”

This summer, I saw first-hand how civic 
education can inspire young people. As Law 
Related Education Director, I helped lead a week-
long public policy institute for high school students 
at the Freedoms Foundation. Students from all 
parts of the country gathered at the organization’s 

FIRST-HAND EXPERIENCE SHOWS STUDENTS’ HUNGER FOR CIVICS, LEGAL EDUCATION

campus in Valley Forge, Pennsylvania to participate 
in the inaugural session of the Service Learning in 
Public Policy program. Each participant choose a 
public policy topic they were interested in, attended 
lectures by experts in different areas of public policy, 
conducted field service and research on their chosen 
topics, and worked in small groups to put together 
and deliver public policy presentations.

As the project director of this institute, I learned 
that that young people are hungry to participate in 
the important decisions that will influence their lives, 
that they have really wonderful and sophisticated 
ideas, and that with a little guidance from caring, 
knowledgeable adults, they can engage in a way 
that can impact their communities.  This experience 
refreshed my commitment to civic education and 
spoke to why attorneys must help provide law related 
civic education for young people, as both Souter and 
Zack have encouraged. 

I know how busy attorneys can be, but I still 
would like to ask each of you to consider giving 
a few hours time to help Idaho students during 
the upcoming school year.  With your help, Idaho 
attorneys can be at the forefront of realizing the 
vision for civic education presented by Justice Souter 
and ABA President Stephen Zack. More importantly, 
as I already know from my own experiences, a few 
hours of your time can make a world of difference in 
the lives of the young people in your communities. 

Check for Opportunities next page.

Carey Shoufler 
Idaho Law Foundation
Law Related Education Director

Carey Shoufler

Jeremy Yamaguchi, Placentia, California’s 19-year-old city councilman, speaks with a group of students about the importance of civic involvement at the Service 
Learning in Public Policy program in Valley Forge, Pennsylvania this summer.
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Law Related Education volunteer 
opportunities available this fall

The Law Related Education Program relies on Idaho attorneys to help provide law 
related instruction to Idaho students at all grade levels and can tailor your volunteer 
experience to your availability and interest. Law Related Education opportunities for 
the 2009 – 2010 school year include:

High School Mock Trial Competition:•  Participating teams prepare and 
present a hypothetical legal case. Attorneys serve as coaches for teams or 
judges for competitions. 

Lawyers in the Classroom:•  Lawyers and teachers partner to teach law-related 
and civic subjects four times during the school year. Law Related Education 
offers lesson plans and helps prepare lawyers for classroom visits.

When You Become 18: A Survival Guide for Teenagers:•  This booklet helps 
young people understand their rights and responsibilities as they reach the age 
of majority.  Attorneys visit high school classrooms to answer questions about 
the laws outlined in the guide.

To volunteer to help with any of the Law Related Education program activities, 
visit the Law Foundation website at www.idaholawfoundation.org, click the 
Opportunities for Service link at the top of the page and fill out the online form. For 
more information contact Carey Shoufler at (208) 334-4500 or cshoufler@isb.idaho.
gov.

Conference explores 
important issues in Idaho

Several Idaho attorneys will be presenting at the 
ninth annual Idaho Council for History Education 
conference, co-sponsored by the Law Related 
Education Program. This conference will take place 
on October 1 and 2 at Boise High School. LRE topics 
include:

Lincoln and Bush and the Suspension of Habeas • 
Corpus presented by David Leroy and David 
Nevins
The Impact of Title VII on the World of Work• 
presented by Jill Bolton and Mary Huneycutt
The Labor Movement Then and Now• , a panel 
discussion facilitated by Ritchie Eppink and 
Chris Christensen

The Idaho Law Foundation invites Idaho attorneys 
located in the Boise area to attend these law related 
presentations. 

For more information contact Carey Shoufler at 
(208) 334-4500 or cshoufler@isb.idaho.gov.

Idaho Immigration Law Pro Bono Network  
and

Idaho Volunteer Lawyers Program  
present a CLE

Representing Immigrants 
in Deportation Proceedings

Sept. 18, 8:30 a.m. – 1:30 p.m.
Idaho Law Center, 525 W. Jefferson, Boise

The Idaho Immigration Law Pro Bono Network is a group of private 
immigration lawyers, law students, law clerks, and organizations that 
have come together to address the need for no cost representation 
in removal proceedings. Learn how you can help improve legal 
representation in U.S. Immigration Court and receive free CLE credits 
when you pledge to help. To register: go to isb.idaho.gov/ilf and 
under announcements follow the link for IVLP CLE on Representing 
Immigrants in Deportation Proceedings.
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You deserve EXCELLENCE — 
Choose proliability.com

Price

Coverage

Customer Service

California License #0633005
Administered and brokered by Marsh Affinity Group Services, a service of Seabury & Smith, Inc., Insurance Program Management 

Marsh makes it easy for you to 
obtain the malpractice protection 
you need by continuously 
evaluating all of the available 
options and only endorsing the 
one program that can best serve 
our members’ needs.  Without 
question, that program is 
proliability.com.

FREE Risk Analysis
Expert tips can help you prevent common 

problems before they arise.

 Simply…
 1. Visit www.proliability.com/lawyer
 2. Click on “FREE Risk Analysis”
 3. Receive your analysis via e-mail

 This is a free service. 
There is no cost or obligation.

p y

For the protection you  

need and the excellent price, 

coverage and customer 

service you deserve:

www.proliability.com/lawyer

1-800-574-7444
Denise Forsman

Client Executive-Professional Liability

Marsh ConsumerConnexions

15 West South Temple, Ste. 700

Salt Lake City, UT 84101

42927, 42930, 42931, 42933, 42934, 42935, 42936, 42928 
©Seabury & Smith, Inc. 2009

SEPTEMBER
Annual Estate Planning Seminar
Sponsored by the Taxation, Probate and Trust 
Section
September 11 - 12, in Sun Valley
9.5 CLE Credits of which 1.0 will be ethics 
credit
Room Reservations Call 1-800-786-8259

Idaho Evidence Law
Sponsored by the Idaho Law Foundation
September 25, at the Law Center, Boise
Webcast Statewide
8:30 - 10:30 a.m.
2.0 CLE Credits RAC

OCTOBER

CLE Program Replays 
October 1, the Law Center, Boise
9:00 a.m. - 1:00 p.m.
3.5 CLE Credits of which 2.0 are ethics RAC

Idaho Practical Skills
Sponsored by the Idaho Law Foundation
October 2, at the Boise Centre on the Grove
RAC

Divorce and Custody Basics
Sponsored by the Family Law Section

October 2,  in Blackfoot• 
October 9, in Boise• 
October 15, in Coeur d’Alene• 

6.0 CLE Credits (Pending Approval) RAC

Intellectual Property Program
Sponsored by the Intellectual Property Section
October 15, at the Law Center, Boise
Webcast Statewide
8:30 - 9:30 a.m.
1.0 CLE Credit

Ethics and the Pro Se Opponent
Sponsored by the Government and Public Sector 
Lawyers Section
October 30, at the Law Center, Boise
Webcast Statewide
8:30 - 9:30 a.m.
1.0 Ethic CLE Credit

NOVEMBER/DECEMBER

Introductory Collaborative Law Training
Sponsored by the Family Law Section
November 6-7, at the Hotel 43, Boise
8:30 a.m. - 5:00 p.m.
14 CLE Credits pending

The Complete Legal Negotiator
Sponsored by the Idaho Law Foundation
November 13, at the Grove Hotel, Boise
8:30 a.m. - 3:30 p.m.
6.0 CLE Credits

Headline News—Year in Review
Sponsored by the Idaho Law Foundation

November 20, in Moscow• 
December 4, in Pocatello• 
December 11, in  Boise• 

Rule 1.10 Revised—Screening for Conflicts
Sponsored by the Professionalism and Ethics 
Section
December 15, at the Law Center, Boise
Webcast Statewide
8:30 - 9:30 a.m.
1.0 Ethics CLE Credit

Trial Practice Ethics—An Interactive CLE
Sponsored by the Idaho Law Foundation
December 18, at the Oxford Suites, Boise
8:30 - 10:30 a.m.
2.0 Ethics CLE Credits

RAC: Reciprocal Admission Credit Approved

UPCOMING CLES
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SCIENCE AS A SECOND LANGUAGE: LAW PROFESSOR CROSSES BOUNDARIES 
One of the great challenges in the increasingly 

interdisciplinary education environment is language.  
In academia, miscommunication is often a “you 
say tomāto, I say “Solanum lycopersicu”  issue.  
(Yep, that’s “tomäto.”) Each discipline has its own 
language and culture.

As a geologist and an attorney, University of 
Idaho College of Law Professor Barbara Cosens 
understands the languages of both science and law. 
She leads a team-taught course in Interdisciplinary 
Methods in Water Resources as part of the university’s 
unique Waters of the West (WoW) Program, which 
includes concurrent J.D./M.S. and J.D./Ph.D. degrees 
in Water Resources Engineering and Science,  Water 
Resources Science and Management, and  Water 
Resources Law, Management and Policy. 

Cosens honed her understanding of 
environmental issues first.  She earned a B.S. in 
Geology from the University of California at Davis 
in 1977 and an M.S. in Geology at University of 
Washington in 1982. 

Cosens served as an Assistant Professor in the 
Environmental Studies Program at San Francisco 
State University and from 1991-2000 worked as 
both a mediator and negotiator in transboundary 
water disputes, serving as lead negotiator between 
the Montana Reserved Water Rights Commission 
and the National Park Service, U.S. Fish and 

Wildlife Service, the Chippewa Cree Tribe of the 
Rocky Boy’s Reservation, the Gros Ventre and 
Assiniboine Tribes of the Fort Belknap Reservation 
and the Blackfeet Tribe.  

“That background has been quite useful in 
understanding the actual relationship between 
various water rights, the interplay of water quality, 
the uncertainties involved in scientific information, 
and how the law address — or fails to address — 
those uncertainties,” said Cosens.  

“Hours spent at the kitchen table understanding 
their operations, interests and fears are invaluable to 
resolving disputes.”

Cosens holds an LL.M. degree from 
Northwestern School of Law at Lewis and Clark 
College, where she graduated Summa cum laude 
in Natural Resource and Environmental Law in 
2003. She received a juris doctor degree from the 
University of California, Hastings College of the 
Law in 1990, Magna cum laude and following law 
school, she clerked for Justice Lohr of the Colorado 
Supreme Court. 

Her ability to comprehend and translate both 
scientific and legal principles — and  her kitchen-
table familiarity with the practical challenges facing 
diverse stakeholders in water rights disputes—
provides insight into that sometimes murky place 
where theory meets practice.

University of Idaho College of Law Professor Barbara Cosens leads an interdisciplinary program that examines law and water resources. She 
earned tenure this spring.

By Donna Marie Emert
University of Idaho 
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 “Under the western water law doctrine of 
prior appropriation, first in time is first in right,” 
Cosens explains. “In practice, when the senior 
water right is a surface water right and the junior 
is a groundwater right that is connected to the same 
surface water source, actual application of the 
principle is extremely complex. Surface to ground 
water connection is generally not one-to-one, 
immediate, or observable to the naked eye. Water 
managers must rely on models to determine degree 
of impact from the groundwater pumping. Lawyers 
must understand both the uncertainties involved in 
use of a model and the data input to the model.” 

“With the caveat that this is an oversimplifi-
cation, in general, civil litigation is designed quite 
well to settle disputes among competing economic 
interests,” Cosens adds. “Thus, while the burden of 
a preponderance of the evidence, and concepts of 
finality such as res judicata may at times result in 
the “wrong” answer if studied from the viewpoint 
of science, they allow the parties to move on.  The 
fact that we, as a society, accept this is extremely 
important to the stability of our economic well be-
ing and an amazing feat of our democratic system.  
In contrast, hard science does not move on when 
over 50 percent of the scientists agree. It is based 
on the principle of continued testing and revisiting 
of hypotheses.  The two approaches collide in natu-
ral resource and environmental disputes in which 
economic interests seek finality and environmental 
and community interests seek the “right” answer 
from the viewpoint of science.  In resolving dis-

putes outside of the courtroom, both interests must 
be considered and accommodated if any lasting so-
lution is to be found.”

In addition to her teaching and research 
expertise,  Cosens has played a leadership role in 
establishing the J.D. facet of the university’s WoW 
program. Those successes also have been fueled by 
her facility with language. 

“When the goal is sharing information and 
achieving consensus and insight, the language 
barrier that exists between disciplines can be 
formidable,” confesses Jan Boll, University of 
Idaho WoW program director and biological and 
agricultural engineering professor. 

“These complex issues demand integrated 
solutions. Barbara’s ability to cross academic 
boundaries has helped us build a truly integrated 
program.”

Cosens  joined University of Idaho law faculty 
in 2004 and teaches Water Law, Water Policy, Law 
and Science, and Property Law. She earned tenure 
this spring. Her research focuses on the integration 
of law and science in water resource management 
and dispute resolution, and the recognition and 
settlement of Native American water rights. 

“Barbara is a great asset to the program, to the 
University and to our students,” said Boll.  “She 
has a keen ability to listen, analyze, and synthesize 
information from different disciplines.  That and 
her broad experience in water resources makes her 
the ideal faculty member in WoW to work across 
disciplines.”
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