


IN LEASING OFFICE SPACE

Bring market knowledge and expertise to your side of the bargaining table. When considering

new office space or negotiating your lease renewal, call Bill Beck of Tenant Realty Advisors
at (208) 333-7050.

TIRA
Tenant Realty Advisors is the only commercial real estate firm in the greater Boise area

Tenant Realty AdVlSOI’S who works exclusively for tenants, and does not represent landlords or property owners.

William R. Beck SIOR, principal website: WWW.tenrealad.com  ZEmuail: beck@tenrealad.com
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ECHNOLOGY
LAWGROUP

A TRUSTED RESOURCE FOR IDAHO ATTORNEYS

In its 6th year of partnering on
Intellectual Property o International e Internet
Strategy ® Value Creation e Litigation e Competitive Intelligence

STATEMENT OF PHILOSOPHY:

® We partner with business and other attorneys to supplement
their expertise with ours.

®* We honor the client relationships of our attorney partners.

® Clients benefit when attorneys collaborate to deliver the
most-informed legal advice.

SAMPLE COLLABORATIONS:

¢ Opinion letter on pay-out of e Competitive intelligence on
countervailing duties for lumber jurisdictional contacts and
imports. command and control matrices

targeting Chinese technology

¢ Risk management strategy to SO T .
conglomerate in litigation project.

reduce exposure to foreign law in
multinational employment project. e Trademark strategy for sports-

e Infringement risk management in centered development project.

Internet promotions project. e IP rights flow and title advice in
e Preservation of patentability and online music
clear IP title in formation project. distribution
project.

e Expert services for malpractice
action on infringement litigation.

To collaborate or refer, please contact Emile Loza, CLP, Managing Partner,
at eloza@technologylawgroup.com or 208.939.4472 in Boise, Idaho.

www.technologylawgroup.com http://tech-lawyer.blogspot.com/
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Advocate Front Covers

The Advocate seeks front cover original
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We don’t think so. Our Wealth Management & Advisory Services
experts will provide your clients the one-on-one service they deserve.

To learn how, call us today.

—  TRUSTS. ¢ ESTATES ¢ PORTFOLIO MANAGEMENT —
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[PRESIDENT’S MESSAGE

SELECTION OR ELECTION

Dwight E. Baker
President

One of the
questions Second
District  Judge
John Bradbury’s
posed to Idaho’s
clectorate  was
whether Idaho’s
elective process

for Supreme

Court Justice has

been subverted

by the early
present resignation/judicial selection
process.

Judge Bradbury, ran a largely self-
financed campaign against Joel Horton, a
short-term appointee of Governor Butch
Otter. The Governor had selected Justice
Horton from four nominees selected by
the Idaho Judicial Council. Both candi-
dates ran well-organized campaigns. To
the credit of both, they ran campaigns in
an appropriate and respectful manner, con-
ducted on a plane high above similar elec-
tions conducted in some of our sister
states, and without the politicization of
some of Idaho’s recent Supreme and
District Court contests.

Judge Bradbury, unknown throughout
most of the state, came up a surprising 277
votes short of victory. What does the result
mean — to the citizens of the State of Idaho
— to us as lawyers — and to judges, or
would-be judges, contemplating future
races? Some of the conclusions might be:

1. The result is meaningless, since only
25% of the eligible voters participat-
ed in the election, and of those,
another quarter passed on the selec-
tion of the Supreme Court Justice.

. Judge Bradbury spent more money
and was more effective in getting his
name in papers and TV ads, thereby
creating a higher name recognition
than did Justice Horton, whose name
was also relatively unknown outside
Ada County.

3. The public doesn’t like lawyers, or
judges, and therefore many voted
against the status quo, more of a gen-
eral protest rather than an affirmation
of any idea or candidate. Several of
Judge Bradbury’s issues shared a
sub-silento thesis inherently critical
of lawyers and judges, i.c., lawyers
and judges are able to and do manip-
ulate our judicial selection and disci-
pline process to protect their own.
Implicit is the suggestion that either
the process is less than fair, or alter-
natively, lawyers and judges view
themselves as being elitists, better
able to make decisions without the
hindrance of the voters.

THE CITIZEN'S VIEW OF THE
ELECTIVE PROCESS

Viewpoints of the citizens may be
starkly different from that of the practicing
Bar, and most importantly, from those
aspiring jurists whose career choices can
be dramatically affected by the process.

Idaho preserved the right to elect our
Supreme Court and District Courts in
Article V, § 6 and 11 of our State
Constitution. Article V, § 19 grants the
Governor the power to appoint Supreme
Court Justices or District Court Judges in
the event of a vacancy.

One could read these provisions to
mean that selection through general elec-
tion is the preferred choice, regardless of
lawyers’ input, even though we enjoy a
unique and privileged relationship with
the courts. We lawyers should at least be
aware of, if not guided by, results of recent
studies which compare and contrast the
quality of elected judges with selected
judges, i.e., those who are chosen through
an ideally non-partisan process, designed
to eliminate or minimize the politicization
of our courts. At least one of those studies
indicates the elected judges perform just
as well as the “selected” judges.

If our Constitution favors the elec-
torate’s pre-eminent role in the selection
process, and if elected judges perform as
well as “selected” judges, Judge Bradbury
has a point which may not have been lost
on our voters. His argument implicitly
suggests an educated and informed elec-
torate is capable of making good choices,
and the campaign run by both candidates
prove politicization of the process is not
inevitable. Perhaps fair and competent
judges can be chosen in consistently non-
politicized campaigns, though recent
experience in other states, notably Texas
and Wisconsin, indicate the contrary.
Idaho’s rules contemplate a non-political
selection process, and at least some
lawyers pay lip service to such a proce-
dure. Judge Bradbury’s appeal reflects a
demand by Idaho’s citizens that the citi-
zens retain a role in the selection process,
and that our current “non-political” selec-
tion process is less than satisfactory.

THE PRACTICING ATTORNEY’'S VIEW

Legal practitioners at all levels,
whether public or private, transactional or
litigation, recognize the importance of a
logical dispute resolution process. That
process is built on a foundation which
demands judges who are both fair and
competent. Our ability to properly advise
our clients and advocate their causes is
compromised without both qualities; it is
not just appropriate, but also necessary
that Idaho’s lawyers participate in the
selection process.

One of the opportunities to offer our
input was, and is, through the judicial
questionnaire process developed and
approved by the Idaho State Bar
Committee on Judicial Integrity and
Judicial Independence in response to ISB
Resolution 03-1. Judge Bradbury, fairly
brought to the eclectorate’s attention the
shortcomings of that process, not the least
of which was a sort of “stuffing the ballot
box” with unfair criticism of disfavored
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candidates. If that questionnaire is to be
valid and reliable, we lawyers must recog-
nize that we compromise our professional
integrity, our intellectual honesty, and our
public trust if we complete those question-
naires with an eye toward the effect of our
vote, rather than an honest response to
each question without respect to our per-
sonal biases or political preferences. Judge
Bradbury raises a fair question: Are the
lawyers of the state so motivated by their
desire to support one candidate, that they
will unfairly grade other candidates?
In our recent Seventh Judicial District
Judge race between then incumbent Jim
Herndon and challenger Darren Simpson,
both candidates criticized the system after
the election that the other candidate was
given unfairly and unrealistically low
scores by some of their own overzealous
supporters.

We lawyers have a political, profes-
sional and ethical stake in the selection
process, and we must take an active role in
identifying and addressing the source of
the public’s dissatisfaction. We must do so
not only on a collective basis, but on an
individual basis. Our friends, our clients
and the citizens of our communities expect
nothing less, and we should accept noth-
ing less from ourselves.

THE CANDIDATE'S VIEW

For the candidate for judicial office,
the issue is more practical. Committing
one’s professional career, even temporari-
ly, to a Supreme Court or District Court
judicial election is no small undertaking.
By definition, those who are qualified to
fill either judicial role are also generally
well-able to support themselves in the
practice of law, and in the private sector, to
earn over time a position in their firm or
community which provides a comfortable

level of financial security and intellectual
challenge. The competent private practi-
tioner who is willing to commit a decade
or so to his private practice runs a minimal
risk of losing his or her investment in pro-
fessional reputation, clientele and profes-
sional and business relationships.

Contrast that commitment to running
for a judicial office. Unlike Judge
Bradbury’s ability to largely finance his
own campaign, and to commit significant
personal funds to bringing perceived prob-
lems to the electorate, most candidates are
unable or unwilling to make that commit-
ment. Every six years the Supreme Court
Justices, and every four years the District
Court Judges face the potential of gearing
up for a political campaign. This requires
the commitment of money, time, emotion-
al energy, and a risk to reputation or ego
necessarily involved. It is not surprising
that outstanding magistrates choose not to
run as District Judges, even though many
have demonstrated over the course of time
their ability and potential to be excellent
District Judges. It is also not surprising
that Justice Linda Copple Trout elected to
resign rather than to face a second contest-
ed state-wide election. And it is not sur-
prising District Judges choose the increas-
ingly popular Plan A or Plan B judicial
“retirements” in lieu of possibly losing a
contested election, and in the process,
being deprived of eligibility for those par-
tial-retirement options. In fairness to
Justice Horton and Judge Bradbury, the
overall quality of their recent campaign
was far superior to some of the heavily
politicized recent elections.

In order to attract those individuals
who can rise above political or financial
pressures inherent in our society, and
thereby qualify as “fair” judges; and, in

order to attract those who have demon-
strated the kind of competence we expect
from our judiciary, it is only realistic that
we lawyers put ourselves in the position of
those who are inclined to consider a career
in the judiciary, and to help to develop
meaningful solutions to the practical prob-
lems those individuals face.

THE ORGANIZED BAR’S RESPONSE

The Commissioners of the Idaho State
Bar have taken no positions as the issue or
issues directly or indirectly raised in the
last Supreme Court election. However, the
Bar has an existing Committee on Judicial
Integrity and Judicial Independence,
chaired by Craig Meadows, which is
scheduling a meeting as this article is
being written. The ISB staff person sup-
porting the committee is: Brad Andrews.
If you have any thoughts or opinions
which you believe are relevant to the dis-
cussions or actions of the committee,
please call or write any member of the
committee. Our role as individual attor-
neys is to learn what we can and to react
appropriately to the issues raised by Judge
Bradbury.

Dwight E. Baker has been engaged in
private practice since 1971, and is a
founding partner in the Blackfoot law firm
of Baker and Harris. He is a 1963 gradu-
ate of the University of Wisconsin/
Madison, and a 1971 graduate of the
University of Idaho College of Law. He
represents the Sixth and Seventh Districts
as an Idaho State Bar Commissioner and
is currently serving a one-year term as
President of the Idaho State Bar.

Robert Bakes, Boise

Bart Davis, Idaho Falls
Dennis Davis, Coeur d’Alene
Kevin Maloney, Boise
Thomas Moss, Boise

Ausey Robnett, Coeur d’Alene

JupiciAL INDEPENDENCE COMMITTEE

CHAIR, CRAIG MEADOWS

Committee Members

Leon Smith, Twin Falls
Celia Gould, Buh!

Fred Hoopes, Idaho Falls
James Hansen, Boise
Scott McKay, Boise
Judge Mike Oths, Boise

Heather Riley-Pirnie, Boise
Kay Merriam, Pocatello
Brad Andrews, ISB Staff Liaison
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DISCIPLINE

ROLF M. KEHNE
(SusPENSION/PuBLIC CENSURE)

On June 27, 2008, the Idaho Supreme Court issued an Order
suspending Boise attorney Rolf M. Kehne from the practice of
law for one year with all but 90 days withheld, pursuant to
[.B.C.R. 506(b) and 507, and imposing a public censure pursuant
to I.B.C.R. 506(d).

The Idaho Supreme Court’s Order followed a Professional
Conduct Board Recommendation and stipulated resolution of an
Idaho State Bar (ISB) disciplinary proceeding. On September 18,
2006, the Idaho State Bar filed a formal disciplinary Complaint
against Mr. Kehne alleging that he engaged in professional mis-
conduct in connection with his representation of two criminal
clients (G.B. and D.E.) and one civil client (H.F.) for failing to
communicate and failing to perform the work for which he was
hired. The misconduct included failing to timely file two post-
conviction petitions on behalf of the criminal clients despite
being granted several time extensions in which to do so, and fail-
ing to timely file an appellant’s brief with the Idaho Supreme
Court in the civil matter after two time extensions were granted,
which resulted in the appeal being dismissed. On February 15,
2007, the ISB filed an Amended Complaint against Mr. Kehne
alleging misconduct with respect to plea negotiations involving
criminal co-defendants. The misconduct involved promises or
inducements made by one defendant (Mr. Kehne’s client B.D.) to
her codefendant in an effort to persuade the codefendant to
accept the State’s plea offer which was a benefit to B.D.

The Idaho Supreme Court found, and Mr. Kehne admitted,
that he violated Idaho Rules of Professional Conduct 1.2(a) [A
lawyer shall abide by a client’s decisions concerning the objec-
tives of representation], 1.3 [Diligence], 1.4 [Communication],
1.16(d) [Upon termination of representation, a lawyer shall take
steps to the extent reasonably practicable to protect a client’s
interests, such as surrendering papers and property to which the
client is entitled], 3.2 [A lawyer shall make reasonable efforts to
expedite litigation consistent with the interests of the client] and
8.4(d) [Conduct prejudicial to the administration of justice] with
respect to his representation of GB., D.E. and H.F., and L.LR.P.C.
8.4(d) with respect to his representation of B.D. The Idaho
Supreme Court further found, and Mr. Kehne admitted, that he
violated Idaho Rule of Professional Conduct 8.1(b) [A lawyer in
connection with a disciplinary matter shall not knowingly fail to
respond to a lawful demand for information from a disciplinary
authority] and Idaho Bar Commission Rule 505(¢) [Failure to
respond to a request from Bar Counsel shall be grounds for
imposition of sanctions] for failing to respond to Bar Counsel’s
Office in its investigation into the grievances of three of the
clients.

The Idaho Supreme Court’s Order provided that following
the 90-day actual suspension, Mr. Kehne will serve a two-year
probationary period subject to the conditions of probation speci-
fied in the Order. Those conditions include that Mr. Kehne will

serve the entire nine month withheld suspension if he admits or
is found to have violated any of the Idaho Rules of Professional
Conduct for which a public sanction is imposed for any conduct
during Mr. Kehne’s period of probation, in addition to any other
sanctions that may be imposed for any such admission or deter-
mination of misconduct during that time period. Other condi-
tions of probation are that Mr. Kehne shall maintain errors and
omissions legal malpractice coverage and that he must arrange
for a supervising attorney to meet with him monthly and report
to the ISB quarterly.

Inquiries about this matter may be directed to: Bar Counsel,
Idaho State Bar, P.O. Box 895, Boise, Idaho 83701, (208) 334-
4500.

STEVEN J. PIERCE
(Resignation in Lieu of Discipline)

On July 1, 2008, the Idaho Supreme Court accepted a
“Resignation in Lieu of Disciplinary Proceedings” from former
Boise attorney Steven J. Pierce.

In accepting the resignation, the Court considered Mr.
Pierce’s acknowledgement that formal charge disciplinary pro-
ceedings were pending at the time of his resignation. Although
Mr. Pierce did not admit or deny the allegations contained in the
formal charge complaint upon submitting his resignation, he
expressed his desire not to contest or defend against them.

At the time Mr. Pierce tendered his resignation, he had been
on interim suspension since May 19, 1994, following his indict-
ment, and later conviction, in Oregon for numerous counts of
racketeering and theft of client monies.

By the terms of the Court’s Order, Mr. Pierce’s name has
been stricken from the records of the Court and his right to prac-
tice law before the courts in the State of Idaho has been terminat-
ed. He is not eligible to apply for admission sooner than five
years from the date of the Court’s acceptance of the resignation.
Should Mr. Pierce ever desire to be admitted to the practice of
law in Idaho, he shall be required to make application under
LB.C.R. 200, et seq., sit for the bar examination, and comply
with all other requirements for admission to the Idaho State Bar.

Inquiries about this matter may be referred to Bar Counsel,
Idaho State Bar, P. O. Box 895, Boise, ID 83701, (208) 334-
4500.

MARC J. WEINPEL
(WITHHELD SUSPENSION/PuBLIC CENSURE)

On July 9, 2008, the Idaho Supreme Court issued a
Disciplinary Order suspending Boise attorney Marc J. Weinpel
from the practice of law for six months with all six months with-
held, pursuant to I.B.C.R. 506(b) and 507, and imposing a pub-
lic censure pursuant to I.B.C.R. 506(d).

The Idaho Supreme Court’s Order followed a Professional
Conduct Board Recommendation and stipulated resolution of an
Idaho State Bar (ISB) disciplinary proceeding. On December
12, 2007, the ISB filed a formal disciplinary Complaint against
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Mr. Weinpel alleging that he engaged in professional misconduct
in connection with his representation of two civil clients for fail-
ing to communicate, failing to perform the work for which he
was hired, and failing to return unearned fees. In one case, Mr.
Weinpel was hired by an Arizona attorney to domesticate two
Arizona judgments on behalf of a client totaling over $2.2 mil-
lion, and effectuate a garnishment of the client’s ex-husband’s
wages in Idaho. The Arizona attorney paid Mr. Weinpel $1,000,
but Mr. Weinpel never filed any of the paperwork. In the other
case, Mr. Weinpel was hired to represent a young woman
involved in an automobile accident in which her car was totaled
after being rear-ended. Her father paid Mr. Weinpel a $750
retainer, but for the next year no progress was made on the case,
and Mr. Weinpel failed to respond to numerous requests for sta-
tus updates. The client ultimately terminated the representation
due to a lack of progress and hired new counsel to file the per-
sonal injury complaint.

The Idaho Supreme Court found, and Mr. Weinpel admitted,
that he violated Idaho Rules of Professional Conduct 1.2 [A
lawyer shall abide by a client’s decisions concerning the objec-
tives of representation], 1.3 [Diligence], 1.4 [Communication],
1.16(d) [Upon termination of representation, a lawyer shall take
steps to the extent reasonably practicable to protect a client’s
interests, such as surrendering papers and property to which the
client is entitled, and refunding any advance payment of fee that
has not been earned], and 8.4(d) [Conduct prejudicial to the

administration of justice] with respect to his representation of
both clients. The Idaho Supreme Court further found, and Mr.
Weinpel admitted, that he violated Idaho Rule of Professional
Conduct 8.1(b) [A lawyer in connection with a disciplinary mat-
ter shall not knowingly fail to respond to a lawful demand for
information from a disciplinary authority] and Idaho Bar
Commission Rule 505(e) [Failure to respond to a request from
Bar Counsel shall be grounds for imposition of sanctions] for
failing to respond to Bar Counsel’s Office in its investigation
into the grievance filed by the Arizona attorney.

The Disciplinary Order provided that in addition to the six
month withheld suspension, Mr. Weinpel will serve a two-year
probationary period subject to the conditions of probation speci-
fied in the Order. Those conditions include that Mr. Weinpel will
serve the entire six month withheld suspension if he admits or is
found to have violated any of the Idaho Rules of Professional
Conduct for which a public sanction is imposed for any conduct
during Mr. Weinpel’s period of probation, in addition to any
other sanctions that may be imposed for any such admission or
determination of misconduct during that time period. Other con-
ditions of probation are that Mr. Weinpel shall make restitution
to both clients plus interest from the date the fees were paid.

Inquiries about this matter may be directed to: Bar Counsel,
Idaho State Bar, P.O. Box 895, Boise, Idaho 83701, (208) 334-
4500.

Strindberg & Scholnick

i% pleased 1o anmounce the opening of our Boise, Idaha office
managed by Erika Birch.

CHe Can f,g'(ﬁ;ﬂ'
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We litigate claims regarding:
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* ERISA fir emyplover bemefis

# Far Labor Standards Acl for
e gt e e

+ Whisglebsdoni s

M Om-C0m OIS AEToCTneTEE

= Wiroigul 1 rminations
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Strindberg & Scholnick, LLC

208-336-1788

G711 E Riverpask Ln,, Ste 130 * Bogse, [0 83706

www, idahowork law, com

LEGALLY ADMISSIBLE ART
Books and Brushes Program
Garden City, Idaho
August 2008

The Garden City Library, Books and Brushes* program
will exhibit a collection of photographs and paintings by the
Hon. Wayne Kidwell, and Boise attorneys Judy Holcomb and
Molly O’Leary. The exhibit will run during the month of
August. A reception will be held on Wednesday, August 13,
5:30 - 7:30 p.m., at the Garden City Library, 6015 Glenwood,
Garden City, Idaho (corner of Marigold and Glenwood).
Refreshments will be served, while the attorney/artists share
what prompted them to move from creating pictures with
words to creating pictures with paintbrushes and cameras.

The Books and Brushes program features different com-
munity artists each month in a cross-section of creative medi-
ums. There is no charge to attend the exhibit. Art is offered
for sale and twenty percent of the proceeds from sales are
donated to benefit the Library. For more information contact
Bud Katich at Image Maker Art and Framing at (208) 378-
4417or nancykatich@gmail.com. Sponsored By: The Garden
City Library Foundation and Image Maker Art & Framing.
Adopted for 2008 by: J.R. and Jeanne King Media.
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JISBlExecuTivE DIRECTOR’S REPORT

2007 RESOLUTION PROCESS

Idaho Lawyer Benefit Plan

Diane K. Minnich

REMINDER:
PROPOSED
RESOLUTIONS

DUE SEPTEMBER 25

Do you, your sec-
tion, committee or dis-
trict bar association
have an issue, proposed rule revisions or
legislative matter that you think should be
discussed and voted upon by the Bar
membership. If so, the fall resolution
process, or “Roadshow” is the opportuni-
ty to propose issues for consideration by
members of the Bar.

Idaho Bar Commission Rule 906
(pages 284-285 of the 2008 Directory)

governs the resolution  process.
Resolutions for the 2008 resolution
process must be submitted by

September 25, 2008. If you have ques-
tions about the process or how to submit a
resolution, please contact me at dmin-
nich@isb.idaho.gov. or (208) 334-4500.

DisTRICT BAR ASSOCIATION
RESOLUTION MEETING CALENDAR

1st District, Coeur d’Alene
Noon, Tuesday, November 4

2nd District, Lewiston
Evening, Tuesday, November 5

3rd District, Nampa
Evening, Thursday, November 13

4th District, Boise
Noon, Thursday, November 14

5th District, Twin Falls
Noon, Friday, November 19

6th District, Pocatello
Noon, Thursday, November 20

7th District, Idaho Falls
Noon, Friday, November 21

IDAHO LAWYER BENEFIT
PLAN

During the 2006 Roadshow, we heard
members express frustration with the ris-
ing cost of healthcare and the lack of ben-
efit options available to Idaho lawyers,
their employees and families. As a result,
we set out to find a solution.

Nearly two years later we are excited
to introduce the Idaho Lawyer Benefit
Plan; a self-funded group benefits pro-
gram for members of the State Bar.

Effective August 18t Idaho law firms,
their employees and dependants will
begin to receive health benefit coverage
under this program.

Based on feedback from our partner,
ALPS, the response has been overwhelm-
ingly positive. All initial indications are
that the plan is flexible, pricing is compet-
itive and the opportunity to play a more
active role in plan design and manage-
ment is significant.

A little background, The Idaho
Lawyer Benefit Plan is a self-funded
group benefits plan in which members
make contributions to a Trust. The contri-
butions are then used to finance the cost
of member benefits. Money that remains
after administrative and claims expenses
are paid is reinvested into the trust. Over
time and as trust surplus grows the
trustees can elect to use excess capital to
the benefit of the members. Trustees are
representatives chosen from the employ-
ers that participate in the plan.

The plan offers a variety of plan
designs, from basic to premium. All plans
are reasonably priced, flexible and user
friendly. The plan also offers a broad net-
work of participating Idaho physicians.

For more information about the pro-
gram you can visit the Idaho State Bar
website or www.idaholawyerbenefit.com.

SPECIAL THANKS

In July, Terry White, Nampa, passed
the Idaho State Bar presidential gavel to
Dwight Baker of Blackfoot. Dwight will
serve as president of the ISB until July
2009. Terry White leaves the Commission
after three years of dedicated service to
the Bar. I appreciate Terry’s commitment
of time, expertise and energy to his posi-
tion as a Commissioner. He was always
willing to listen, help, and offer wise
advice. Terry’s dedicated to the legal pro-
fession is apparent. He worked to enhance
the services offered to lawyers, such as
the lawyer benefit plan, as well as
improve the image of the profession
among the public.

Andy Hawes also served as a bar com-
missioner for most of the past three years.
Unfortunately (at least for the Bar), he
moved to Portland late in April 2008, and
was unable to complete his term as a
Commissioner. Working with Andy was
always enjoyable. As one of the younger
Commissioners, he brought a fresh per-
spective to the Commission. He is bright,
perceptive, and supportive. A final thanks
to Tom Banducci, past ISB President, for
his willingness to step in and complete
Andy Hawes term on the Commission.

The Commissioners of the Idaho State
Bar devote countless volunteer hours to
the Bar. I am always impressed with the
commitment of these individuals to their
profession. A final thanks to Terry White,
Andy Hawes and Tom Banducci for serv-
ing as Commissioners of the Idaho State
Bar.
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WELCOME FROM THE CHAIR OF THE INTELLECTUAL PROPERTY LAW SECTION

Peter M. Midgley
Zarian Midgley & Johnson, PLLC

The Intellectual Property Law Section of the Idaho State Bar
is pleased to sponsor the August issue of The Advocate. As most
attorneys know, intellectual property law is one of the fastest
growing and rapidly changing areas of the law. Businesses in the
modern global economy are increasingly recognizing the value
and importance of protecting their intellectual property rights
through various mechanisms such as patents, trademarks, copy-
rights, and trade secrets.

The Intellectual Property Law Section has an active educa-
tional outreach program intended to make complex intellectual
property issues accessible to the general membership of the bar.
Our Section sponsors an ongoing CLE series covering the “Top
Ten” things every lawyer should know about a variety of intel-
lectual property topics, such as patent licensing or non-competi-
tion agreements. These CLE programs are generally held in the
morning on the third Thursday of even-numbered months, and
we encourage everyone to attend.

In addition, at our Section business meetings, we typically
offer CLE presentations targeted toward attorneys specializing in
intellectual property law, such as registered patent attorneys and
trademark specialists. These presentations are an invaluable
resource for staying current in this increasingly complex and
ever-changing area of the law. For those who are interested, our
Section business meetings are generally held at lunchtime on the
third Thursday of odd-numbered months.

This issue of The Advocate includes articles on a range of
intellectual property law issues. Timothy McCormack’s article,
Trademarks for Everybody, provides an overview of trademark
law fundamentals, and Stephen Nipper’s article, The Olympics
and Trademark Infringement: Lessons from the Idaho Centennial
Commission, delves into more detail on a particular trademark
issue sure to be of interest to many Idaho lawyers and clients in
the coming months. In KSR v. Teleflex and the Rising Bar of

Innovation, Rexford Johnson and Matthew Whipple evaluate the
impact of a recent Supreme Court decision on obviousness stan-
dards for patentability. Brian Esler and Tyler Rogers discuss
copyright protection for architectural works in Expensive
Inspiration: Protections and Liability Under the Architectural
Works Copyright Protection Act. Elizabeth Herbst Schierman’s
article, Moral Rights Under Federal Law, explains the applica-
tion and ramifications of the 1990 Visual Artists Rights Act. In
Technology Transfer Legislation and Its Effect on Idaho, Jason
Stolworthy and Eric Laird provide a brief history of technology
transfer legislation and consider the impact of technology trans-
fer on Idaho’s economy.

The Intellectual Property Law Section welcomes input from
all members of the bar on how we can improve our educational
outreach efforts or other Section offerings. If you have any sug-
gestions, or if you are interested in joining our Section, please
feel free to contact me at midgley@zarianmidgley.com. On
behalf of the entire Intellectual Property Law Section, we hope
you enjoy this issue of The Advocate.

ABOUT THE AUTHOR

Peter M. Midgley is a registered patent attorney and found-
ing member of Zarian Midgley & Johnson, PLLC. He counsels
clients on all aspects of intellectual property law, with an empha-
sis on patent prosecution and patent litigation support. He
received a B.S. in Electrical and Computer Engineering from
Brigham Young University, and a J.D. from The George
Washington University.
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TRADEMARKS FOR EVERYBODY

Timothy B. McCormack

McCormack Intellectual Property and Business Law, PS

TRADEMARKS FOR EVERYBODY

Every attorney with a business client has a client with a
potential trademark issue. This article is intended to help unrav-
el some of the myths and complexities of trademark law and
practice. Both attorneys and business leaders should find this
article helpful.

DEFINING THE SLANG

A “trademark” or “service mark” can be made up of any
word, name, symbol, logo, color, sound, or product shape or any
combination of these elements. Typically, a trademark is used to
mark goods. Alternatively, a service mark is used when selling
services. This article refers to trademarks and service marks syn-
onymously.

A trade name, which is similar to a trademark, merely repre-
sents the name of a company. Similarly, a domain name is part of
a unique address that identifies a particular web site on the
Internet. Typically, trademarks trump trade names and domain
names and, therefore, registering one’s trade name with the state
is not good enough to protect rights in the trademark. The same
is true of domain names.

i3]

PROTECTING ONE’S MARKS

Generally speaking, trademarks can be protected in four dif-
ferent ways. First, trademarks can be nationally registered
through the United States Patent and Trademark Office. Second,
trademarks can be registered on a state-by-state basis. Third,
trademarks can be protected within specific geographic areas
under the common law of particular states. Fourth, trademarks
can be protected internationally. As an aside, charitable groups,
non-profit corporations, professional and fraternal groups and
educational and religious institutions receive the same protection
against confusing use of trademarks and corporate names as for-
profit business organizations.

BENEFITS OF FEDERAL TRADEMARK REGISTRATION
The benefits of federal trademark registration are immense.
Some of the advantages are:

1. One registration covers fifty states;

2. One can use the ® symbol with one’s mark upon registra-
tion;

3. Once a federal registration is filed any common law rights
being developed by competitors are stopped at their current
extent;

4. Federal trademark registrations add value to a company’s
intangible asset portfolio;

5. Tactical and substantive advantages in domain name dis-
putes are gained,

6. One gets international priority in many foreign countries
when filing for additional trademark registrations;

7. Court ordered damages can sometimes be tripled for feder-
ally registered trademarks;

8. The federal court system can be used to stop infringement
of one’s marks;

9. A federal trademark registration can be entered into evi-
dence in court to prove your trademark is valid and that you
own the mark;

10. One gains potential future revenue from trademark licens-
ing;

11. The United States Customs Service can be asked to stop
goods marked with infringing trademarks from entering the
United States; and,

12. The registered mark will show up prominently in other
people’s trademark clearance searches (including the
searches conducted by the Patent and Trademark Office)
making it less likely that other businesses will chose to use
your mark.

IMPORTANCE OF TRADEMARK SEARCHING AND
CLEARANCE

Before a company invests substantial money on advertising,
business cards, store signs, customer recognition, etc. a compre-
hensive trademark search should be conducted and reviewed. A
comprehensive trademark search will typically examine marks
on the Federal Registry, all fifty state trademark registries, com-
mon law sources including business records and newspapers, and
Internet sources such as domain name registrations. A compre-
hensive search will look for marks that are exactly the same as
the suggested mark as well as “look alike” and “sound alike”
marks. A full trademark search will also consider marks that
share common elements with the suggested mark, even if the
marks appear quite different. This can be important in some
cases. A written opinion interpreting the search results in light of
legal trends and case law is also strongly recommended.

In some cases, the process of conducting a trademark search
and reviewing the results with a knowledgeable attorney results
in a business modifying their mark or identity. In these cases, an
ounce of prevention is worth a pound of cure. No one wants to
face expensive litigation that may result in being forced to
change one’s mark, pay damages to the other side, and risk los-
ing one’s customer recognition.

In many cases a full trademark search and written opinion
results in specific strategies that help mitigate the risks described
above. Often these same strategies help in actually getting one’s
trademark registered with the Patent and Trademark Office as
well.

CHOOSING A STRONG TRADEMARK

Choosing a strong trademark can be one of the most impor-
tant decisions that a business owner makes. Sometimes business-
es are wed to a particular mark — making no other choice avail-
able. In these cases it is important to understand the strengths and
weaknesses of the mark from a protection and registration stand-
point. Understanding one’s mark in this way allows for the
appropriate development of registration and protection strategies
that can help make a weak mark stronger. The process of under-
standing the relative strength of an existing trademark is the
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same as the first step in choosing a new mark from scratch.

Whether one’s mark has been predetermined or not, the first
step in “choosing a strong mark” is to determine where the mark
exists on a spectrum of protectability. Trademarks range from
very weak and non-registerable to very strong and easily regis-
tered. Obviously, from a registration point of view, one end of the
spectrum is highly desirable while the other end is much less so.

On the weaker end of the spectrum, one finds marks that are
classified as “generic.” A generic mark is not protectable as a
trademark. Use of such a mark is not recommended since anyone
could use the same mark in the same way without legal conse-
quence. A generic mark is one that has become so widespread
that the consuming public no longer associates it with a particu-
lar company. Ironically, owners of some of the most famous
marks have had to fight to keep their once unique marks from
becoming generic. KLEENEX for tissues and JEEP for small
four-wheel drive vehicles are examples of marks that have come
dangerously close to becoming generic.

One step up from a generic mark is a group of marks referred
to as “descriptive” or “merely descriptive.” Descriptive marks
are exactly what their name implies - descriptive of particular
goods or services. The fictional trademark CANNED GOODS
for canned food products would be considered descriptive of
canned goods. This mark might also be considered generic.
Using the same mark to sell books, however, would be consid-
ered arbitrary (which is a good thing, as described later).

Sometimes descriptive marks can be registered and protected
when one can show that the mark has become well known or, in
other words, has “acquired distinctiveness.” A descriptive mark
can often be placed on the supplemental federal registry and after
five years it can often be registered as having become “distinc-
tive,” and therefore no longer “descriptive.” Marks that are mere-
ly descriptive of goods and services should be used with caution
and avoided when there is a choice. It is also important to note,
however, that even a mark that has a weak placement on the
trademark spectrum can be considered strong if the mark is wide-
ly recognized and has “commercial strength.”

One step up from descriptive marks are marks referred to as
“suggestive.” Many times one can argue that a mark appearing to
be descriptive is actually suggestive. A suggestive trademark,
while not being the strongest of marks, is registerable. A sugges-
tive mark is one that requires some degree of imagination to
associate the mark with the goods and services. An example of a
suggestive mark would be Technology for mechanical parts and
computer hardware. The word technology describes the goods
(to some extent) but the exact nature of the goods is not clear
from the mark alone. Of course, as a practical matter, the further
away one gets from generic, descriptive, and suggestive marks
the stronger the resulting mark will be.

The best kind of mark one can have is described as “arbitrary
or fanciful.” An arbitrary mark is made of common words, like
“CANNED FOOD,” but applied to goods and services where
there is no rational connection between the goods and the mark
(like CANNED FOOD for the sale of paperback books). In an
etymological sense, the association between the goods and the
mark is “arbitrary.”
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A fanciful mark is one that has no current existence in our
lexicon (it is simply “made up.”) Obviously, one’s intellectual
property rights will be the strongest in marks that did not exist
before they were “invented.” So, whether one has a mark or is
thinking of a new mark, try to conceptualize where on the gener-
ic-descriptive-suggestive-arbitrary-fanciful spectrum the mark
might fall. The further away from fanciful one gets the more
important it will be to consult a trademark attorney about trade-
mark searches, trademark registrations and, in some cases, trade-
mark and/or advertising insurance.

TRADEMARKS “TRUMP” DOMAIN NAMES

Trademark law also applies to the Internet and domain
names. Domain names are important marketing devices for cor-
porations or businesses using the Internet, because customers
and search engines use domain names to locate on-line business-
es.

A growing number of domain name trademark cases suggest
that a trademark holder has no absolute right to use its trademark
as a domain name. The test for determining whether a trademark
holder will be able to stop someone from using a similar domain
name is the Likelihood of Confusion test. The Likelihood of
Confusion test embodies the primary principle of traditional
trademark law, namely that consumers should not be confused or
deceived into buying goods or services based on false or confus-
ing sponsorship. Other recent trademark cases suggest that a
trademark holder might have an advantage in a domain name dis-
pute. One procedure often used by trademark owners to secure
domain names being used by other people that are con-
fusingly similar is offered by ICANN (Internet Corporation for
Assignment of Names and Numbers). The procedure is an In
Rem action against the domain name itself and results in a some-
what speedy and relatively inexpensive arbitration. The proce-
dure seems to favor trademark owners.

INTERNATIONAL TRADEMARK LAW STRATEGY

International trademark strategy has two primary compo-
nents. The first component involves acquiring and protecting
trademark rights. The second component is making sure that
one’s trademarks are not infringing a mark protected in a foreign
jurisdiction. An international trademark strategy should reflect
the concerns and conditions of one’s company, one’s target mar-
kets, and one’s industry. Company concerns involve considera-
tions such as: marketing strategy, budget, distributor relation-
ship, and risk management.

Understanding and refining an international marketing plan
is critical to developing an effective international trademark pro-
tection strategy. The following five steps should be considered
when refining an international marketing plan. First, define the
geographic area of the target market. Second, identify the target
markets of immediate importance. Third, identify target markets
of secondary importance. Fourth, develop a timetable for enter-
ing into specific target markets. Fifth, create a budget to spread
costs over time, if possible. When defining target markets, don’t
forget to account for worldwide Internet sales if appropriate.
Trademark Law in Other Countries

Because of the national, regional, and international compo-
nents of international trademark protection strategy, local and



national laws as well as international agreements and treaties
must be considered. Other relevant factors relate to a particular
country’s intellectual property trends, culture, and local policy.

Trademark law throughout the world can be grouped rough-
ly into two categories. The first category is based on what is
called the “first-to-use” rule. The second category is based on
what is known the “first-to-file” rule. The United States follows
the first-to-use rule. China, for example, uses the first-to-file
rule.

In first-to-use countries, trademark priority is given to the
first party that actually uses the mark in that particular country.
In first-to-file countries, on the other hand, trademark use alone
will not establish any rights to a mark. As a matter of practical
importance, consider the risk that a junior user will register
“your” mark and prevent you or your client from using it in many
first-to-file countries (this might happen even though your client
was the first one to actually use the mark).

Sometimes, strategic trademark filings can be used to mini-
mize the risk posed by “mark sharks.” Additionally, some coun-
tries offer what is known as a defensive mark filing. When
allowed, an applicant does not need to intend use of the defen-
sive mark in the filed for country if use of the mark by another
party in the country, even on dissimilar goods, would be likely to
cause confusion. In many cases, strategic filings and defensive
marks can be used to preserve rights in countries where future
use and marketing is anticipated, but where there is no immedi-
ate intention or ability to enter a particular market.

Taking Advantage of International Treaties And
Conventions

There are a variety of international trademark treaties and
conventions. Different conglomerations of countries around the
world have joined various collections of trademark treaties and
conventions. The Paris Convention and the Madrid Protocol are
among the more famous of these trademark treaties. The Paris
Convention and the Madrid Protocol allow one to use a filing
date from an earlier application on a new application when both
countries are members of the Convention and/or Protocol and
when the second filing occurs within six months of the first fil-
ing. The European Union also has special rules and regulations
for registering European wide trademarks. Of course there are
different costs, benefits and strategies involved with taking
advantage of different international trademark treaties, conven-
tions and agreements.

International Trademark Marking Requirements

In many countries around the world, use of the ® is either
optional or there is no provision for marking. In some countries,
like the United States, specific benefits are offered for using the
® appropriately, such as eliminating certain damages defenses.
In other countries, like China, Chile and Costa Rica for example,
a proper registration notice is required in order to maintain the
registration and trademark rights. There is a danger, however, of
using the ® too freely on one’s international packaging. In some
countries false or misleading use of the ® can result in fines,
imprisonment, and other liability. Germany is one example.

International Strategy And Recommendations

If cost is not an issue, business owners doing substantial
international business should consider filing trademark applica-
tions in all target countries at the same time using the broadest
possible description of goods and services allowed in each coun-
try. When cost is an issue, Paris Convention priority filings can
be used to help spread costs over a six-month period. Lastly,
business owners should consider evaluating marketing plans in
light of the advantages and disadvantages of filing for trademark
protection under particular trademark conventions, treaties, and
agreements, such as the Madrid Protocol and the trademark reg-
ulations of the European Union.

CONCLUSION

A trademark can be almost anything, including words, logos,
colors, and sounds. The benefits of properly protecting one’s
trademark rights are huge. All businesses should protect their
trademarks, and you should advise your clients accordingly. In
the United States federal trademark protection is the best. It is
recommended that a trademark search and written opinion inter-
preting the same be prepared for all businesses with important
trademarks. Trademarks can have a state component, a federal
component and an international component.

An international trademark strategy, like a domestic strategy,
should reflect the concerns and conditions of one’s company,
such as marketing strategy, budget, distributor relationships and
risk management. In addition, one’s international trademark
strategy should reflect the conditions of one’s industry and one’s
target markets, including the laws, policies and cultures of one’s
target countries.

ABOUT THE AUTHOR

Timothy B. McCormack is an intellectual property
attorney from Seattle, Washington, with experience in
both trademark registration and litigation. He can be
reached at tim@mccormacklegal.com. Disclaimer: there is
no substitute for legal advice as it relates to particular facts.
Nothing in this article should be construed as legal advice.
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OLyYmpPiCc FEVER

Stephen M. Nipper
Dykas, Shaver & Nipper, LLP

In the mid-1980s, the Idaho Legislature authorized the sale of
a commemorative ‘centennial’ license plate bearing the
“Centennial Design.” In October 1987, this Centennial Design
was registered by the Idaho Centennial Commission with the
Idaho Secretary of State as a state trademark. The special license
plate fees collected from motorists who wanted to use the com-
memorative centennial license plate funded a good deal of the
expenses of the Centennial Commission organizing the centenni-
al celebration. The residual funds were transferred to the Idaho
Heritage Trust for later use in preserving some of Idaho’s historic
sites. In 1992, this commemorative plate was officially adopted
by the Legislature as the state’s standard license plate design, the
red-white-blue design typically seen on the road today.

As an additional source of funds, the Centennial Commission
issued licenses to various businesses for use of the Centennial
Design. To protect its licensing rights, the Centennial
Commission aggressively policed unauthorized uses of the
Centennial Design. Individuals and businesses who used the
mark without a license from the Centennial Commission typical-
ly received a stern letter demanding either immediate cessation
of use or the payment of a license fee.

While some of the unlicensed users of the Centennial Design
were using the design to turn a quick profit (e.g., selling inexpen-
sive souvenirs), many others were just proud Idaho businesses
wanting to participate in the celebration of the State’s
Centennial. Since the Centennial Commission couldn’t initially
differentiate between the two classes of unlicensed users, both
received the same stern demand letters. One example of such a
situation occurred when one Treasure Valley business, at a cost
of several thousands of dollars, repainted its commercial trucks
with a design similar to the Centennial Design. They were obvi-
ously upset when they received a cease-and-desist letter from the
Centennial Commission demanding they pay a few thousand
more dollars for a license fee for what they felt was actions they
had taken promoting and celebrating the Centennial.

With Idaho being selected to host the 2009 Special Olympics
World Winter Games this coming February, and the Games of the
XXIX Olympiad in Beijing (the “Summer Olympics”) taking
place this month, many Idaho businesses will be tempted to catch
Olympic fever. As these two events take place, be sure to keep
watch over your clients’ businesses, watching for unlicensed use
of Olympic trademarks that could result in “Centennial Design”
type issues.

TYPES OF INFRINGEMENT

While it is possible that an Idaho business might engage in
the practice of making counterfeit goods, the most likely way
they would run afoul of Olympic trademarks would be through
infringing advertising or promotional campaigns. For instance,
advertising an “Olympic Games” sale, or repainting a corporate
vehicle with an Olympic themed paint job. Both of those exam-
ples would be problematic.
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The use of Olympic symbols or terminology, such as the
Olympic rings, or any other words implying an association with
the United States Olympic Committee (USOC) or the
International Olympic Committee (I0C) cannot be done without
first obtaining formal approval and a licensing agreement. As
such, any unlicensed use in advertising by a client of the word
“OLYMPICS” should be met with caution.

Interestingly, Special Olympics International is the only
sports organization given authorization by the IOC to use the
word OLYMPIC in its name. Special Olympics International also
has a federal trademark registration covering their logo (See
Figure 1). Idaho businesses should thus also avoid use of any of
the Special Olympic marks without prior approval.

In 1998, when Salt Lake City hosted the Winter Olympics,
according to the Salt Lake Organizing Committee (SLOC),
Olympic sponsors and licensees were expected to be a source of

nearly 75% of the revenue need-
& f a &

ed to organize and put on the

Games, and are expected to be a
source of nearly $70,000,000.00

Figure 1: Special Olympics
Registered Trademark

in revenue for the Beijing
Olympics. In order to protect
sponsorship and licensing rights,
thereby making them more valu-
able, the Beijing Organizing
Committee (along with the
USOC and 10C) carefully regu-
lates the use of Olympic trade-
marks, designations and graphic
designs. This regulation takes
place through approving all pro-
posed uses of the Olympic
marks, as well as in licensing the use of the Olympic marks for
use by licensees, sponsors and suppliers.

BASES AND REMEDIES FOR INFRINGEMENT

The Olympic Organizing Committees tend to very aggres-
sively protect their trademarks. A number of trademark infringe-
ment cases were litigated by the SLOC over Olympic marks back
in and around 2002, the cases being brought under the Ted
Stevens Olympic and Amateur Sports Act (36 U.S.C. § 220501),
the Lanham (Trademark) Act (15 U.S.C. § 1127), the Federal
Trademark Dilution Act of 1995 (15 U.S.C. § 1125(c)(1)), Utah’s
Civil Trademark Statute, Utah’s Truth in Advertising Act, the
Federal Copyright Act (17 U.S.C. § 102), and/or the
Anticybersquatting Consumer Protection Act of 1999 (15 U.S.C.
§ 1125(d)).

Several points of interest lie with respect to the Amateur
Sports Act. Under the Act, traditional defenses such as fraudulent
registration, abandonment, and fair use cannot be asserted by the
defendant. Furthermore, the Plaintiff (e.g., Beijing Organizing
Committee), need not prove a “likelihood of confusion”



(Lanham Act) but need only satisfy the lesser burden of “tending
to cause confusion” (Amateur Sports Act §380). The Amateur
Sports Act also authorizes parties to be found guilty of criminal
law under 18 U.S.C. §2320 (d)(1)(B) for trafficking in counter-
feit goods if they have intentionally trafficked or knowingly used
counterfeit goods or services and a likelihood of confusion
among the marks can be proven to a preponderance of the evi-
dence. Although parties may assert all federal trademark defens-
es in a criminal prosecution, penalties for violation of this statute
can be as high as $5,000,000 or 20 years in prison or both for an
individual and as high as $15,000,000 for a corporation.

Outside of the Amateur Sports Act, potential exposure for
trademark infringement includes recovery of (1) a portion or all
of the Defendant’s profits; (2) a portion of the Plaintiff’s entire
lost profits; (3) a portion or all of the Plaintiff’s actual business
damages and losses; (4) punitive damages in addition to actual
damages; and (5) attorneys’ fees. In regard to counterfeit goods
(goods that have a mark that is a counterfeit of a registered mark)
penalties can also include the forfeiture (including seizure and
destruction) of the infringing items, as well as treble damages if
the infringement is found to be a knowing intentional use of a
registered mark.

While this article stresses the potential for trademark
infringement, if copyrighted works are copied, damages related
to that infringement may also be at issue, including injunctions,
monetary damages (the Defendant’s profits or the Plaintiff’s
losses), costs, attorney’s fees, and/or statutory damages of not
less than $750 or more than $150,000 per infringing type of
goods sold. If the infringement is found to be willful, the penal-
ties increase to up to $150,000 per infringing use.

V)

CoNCLUSION—How can
you protect your clients?

1. Become familiar with
the Olympic marks. Aside
from the traditional trade-
marks (e.g., OLYMPIC
GAMES, OLYMPICS, the
five rings logo), other
trademarks exist, including
“BEIJING 2008” and the
official emblem of the
Beijing 2008 Games (enti-

tled “Chinese Seal-
— e : Dancing Beijing”) (See
15R)INg 2008 | s

2. Second, counsel your
clients about the Olympic
marks, reminding your
clients of the strong protec-
tion afforded the Olympic
marks and cautioning
against their use.

QR

Sadly, trademark own-
ers, in order to protect their
trademarks, must enforce
their rights against unli-

Figure 2: The Beijing 2008
Official Emblem

censed users, regardless of the intent of the unlicensed. Thus,
Idaho attorneys need to be diligent in monitoring how our clients
celebrate the Special Olympics and the Summer Games of 2008.
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KSR AND THE RISING BAR OF INNOVATION

Rexford Johnson
Matthew Whipple
Zarian Midgley & Johnson, PLLC

Whether or not a would-be patent holder’s idea is considered
innovative enough to be patented is often largely determined by
a single issue — “non-obviousness.” The issue of non-obvious-
ness is in many cases the most difficult obstacle in obtaining a
patent and is generally a key issue in patent litigation suits. In
order to be non-obvious, a claimed invention must be more than
just different from what is already known at the time of the
invention. As will be discussed in more detail below, a patent
applicant’s idea must be different enough that it would not have
been obvious to one of ordinary skill in the pertinent technology,
or “art,” at the time the invention was made.

Through the course of patent history in the United States, the
standard for non-obviousness has varied. One common analogy
used to describe this varying standard is that of a pendulum, dur-
ing some periods swinging in favor of patent holders by making
it easier to find patents non-obvious and thus valid, and during
other periods, swinging in the direction of a more difficult stan-
dard of non-obviousness. Over the past 25 years or so, the pen-
dulum has been fairly steadily swinging in favor of patent hold-
ers. Recently, however, the standard for determining non-obvi-
ousness has begun to swing in the other direction, making deter-
minations of non-obviousness more difficult to achieve both in
the courts and at the Patent Office.

On April 30, 2007, the Supreme Court decided KSR
International Co. v. Teleflex Inc.!, which has arguably had a sig-
nificant impact on the determination of non-obviousness. An
invention is considered “obvious,” and thus unpatentable, “if the
differences between the subject matter sought to be patented and
the prior art are such that the subject matter as a whole would
have been obvious at the time the invention was made to a per-
son having ordinary skill in the art.”2 In some cases, an invention
may be determined to be “obvious” if each of the claimed ele-
ments of the invention previously existed in the prior art. The
teachings of multiple prior art references, such as previously
issued patents or published patent applications, that individually
disclose a portion of the claimed elements may be combined
together to show that each claimed element of the invention was
previously known.

Prior to KSR, the Federal Circuit applied the “TSM test” in
obviousness analyses, which requires a “teaching, suggestion, or
motivation” to combine the separate teachings of the prior art
references together. If no suggestion or motivation to combine
the reference teachings was found, then the proposed combina-
tion of references would not support a determination of obvious-
ness, even though every element of the claimed invention was
separately disclosed in the prior art.

Some have expressed fears that KSR so drastically raised the
“non-obviousness standard” as to wholly eliminate the TSM test
and possibly even preclude the patenting of an invention that is
a combination of previously known elements. At least one patent
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practitioner cites the Supreme Court’s decision in KSR as one
reason why an inventor should no longer seek patent protection
for an invention that is a combination of old elements.3

However, the courts and Patent Office have both made it
clear that while KSR has broadened the determination of non-
obviousness to include tests other that the TSM test, the TSM test
is still alive and well. Further, the standard for obviousness has
by no means precluded obtaining a patent for an invention that
combines previously known elements.4

The purpose of this article is to briefly report on KSR and the
changing standard of non-obviousness in view of KSR and Patent
Office policy. Some suggestions will also be discussed for draft-
ing and prosecuting patent applications in view of the increasing-
ly difficult-to-meet standard of non-obviousness.

KSR

In 2002, Teleflex Incorporated (“Teleflex”) sued KSR
International Co. (“KSR”) in the Eastern District of Michigan,
Southern Division, for infringement of U.S. Patent No.
6,237,565 (“the 565 Patent”), which claimed a mechanism for
combining an electric sensor with an adjustable automobile
pedal.> The District Court granted summary judgment for KSR
based on a finding that the ‘565 Patent was obvious in view of a
combination of prior art patents that separately taught a pivotal-
ly mounted pedal assembly and an electric pedal position sen-
sor.6 On appeal, the Federal Circuit found that the District Court
did not correctly apply the TSM test and remanded the case.”
Specifically, the Federal Circuit held that that the TSM test
“requires that the nature of the problem to be solved be such that
it would have led a person of ordinary skill in the art to combine
the prior art teachings in the particular manner claimed.”®
According to the Federal Circuit, the cited prior art references
did not seek to solve the same problem as the claimed invention
and thus, there would have been no proper suggestion at the time
of the invention to combine their teachings.

The Supreme Court rejected the Federal Circuit’s “rigid”
application of the TSM test and reversed the Federal Circuit’s
finding of non-obviousness, but did not overrule or abolish the
TSM test. To the contrary, the Court expressly stated that there
was no inconsistency between the TSM test and its precedents
concerning obviousness.? The Court indicated that it is still
“important to identify a reason that would have prompted a per-
son of ordinary skill in the relevant field to combine the elements
in the way the claimed new invention does.”!0 In some instances,
a sufficient reason might exist if it merely would have been
“obvious to try” the combination of claimed elements due to a
design need or market pressure. However, the Court stated that
design need or market pressure basis is applicable only when
there exists a finite number of identified, predictable solutions.1!
Further, the Court held that “a patent composed of several ele-



ments is not proved obvious merely by demonstrating that each
of its elements was, independently, known in the prior art.”12
Thus, a patent may still be obtainable on “novel” combinations
of previously known elements.

CouRrTs’ INTERPRETATION OF KSR

There have been varying interpretations by the lower courts
concerning the effect of KSR on the Federal Circuit’s TSM test.13
The Federal Circuit itself has continued to apply the TSM test,
albeit in a less rigid manner, after KSR.

For example, in Takeda Chemical Industries v. Alphapharm
Party Ltd., the Federal Circuit affirmed the trial court’s finding
that the claimed invention would not have been obvious in light
of the prior art.14 The patent at suit concerned a chemical com-
pound for use in anti-diabetic research having a previously
known “compound b” as the lead compound. The trial court held
that there would have been no motivation to use “compound b”
as the lead compound. On appeal, the Federal Circuit held that it
would not have been “obvious to try” the “compound b because
of the relatively large number of potential lead compounds.!5
Further, the court stated that the TSM test may be used in an
obviousness analysis as long as it is not applied as a “rigid and
mandatory” formula.!6

In Ortho-McNeil Pharmaceutical v. Mylan Laboratories,
decided in 2008, the Federal Circuit reemphasized that the
Supreme Court did not abolish the TSM test. In fact, the Federal
Circuit held that “a flexible TSM test remains the primary guar-
antor against a non-statutory hindsight analysis.”!7 However, the
teaching, suggestion, or motivation to combine prior art refer-
ences does not need to be expressly written in a reference, but
rather may be within the knowledge of one of ordinary skill.!8

THE EFFECT OF KSR AT THE PATENT OFFICE

Even before KSR, Patent Office Policy had been making it
more difficult for patent applicants to receive a patent. As part of
the Patent Office’s “patent quality” initiatives, the Office has
been steadily lowering allowance rates for the past several years.
As aresult, allowance rates have dropped from over 70% in 2000
to 51 % in 2007.19

In response to KSR, the Patent Office has issued revised
examiner guidelines for determining obviousness issues. Many
patent practitioners believe that the new guidelines will make it
easier for examiners to make rejections based on obviousness,
thus making it even more difficult to get patents approved.20

Further, the Board of Patent Appeals and Interferences, to
which patent applicants can appeal an examiner’s decision to
reject an application, issued three precedential opinions in quick
succession after KSR was decided.2! As might be expected, each
of the Board’s opinions emphasized KSR in affirmance of the
examiners’ rejections based on obviousness. The Board’s
reliance on KSR no doubt accounts for, at least in part, the sharp
increase in its affirmance rate of examiner’s decisions, which
was 69% in 2007, up from only 51% in 2005.22

PATENT PROSECUTION STRATEGIES IN VIEW OF A
HEIGHTENED STANDARD OF NON-OBVIOUSNESS

Given the heightened standard of non-obviousness being
applied at the Patent Office and in the courts, quality patent draft-
ing and prosecution is becoming ever more important. Patent

applicants can no longer expect to successfully navigate applica-
tions through the Patent Office that have been prepared with
scanty disclosures and little prior thought to strategy for over-
coming prior art rejections. Some possible suggestions for
increasing the likelihood of getting a patent application allowed
include the following:

1. Consider conducting a patentability search. Knowing
the closest prior art before drafting an application can
help to identify the points of novelty and allow for
improved application and claim drafting.

2. When drafting applications, include disclosure of sev-
eral different scopes ranging from broad to narrow.
Understand both the client’s needs in protecting the
invention and the points of novelty over the prior art
in determining where to focus drafting efforts.

3. The claims of a patent application should be carefully
drafted with an eye towards overcoming the prior art,
while still achieving the broadest claim coverage
allowable.

4. When drafting claims, consider including both a
broad set of claims and one or more narrower sets of
claims. Forcing the Examiner to search both broad
and narrow independent claim sets may result in a
more complete initial search by the examiner and
expedite prosecution. It may also result in a more
defensible patent during litigation.

5. Conduct telephonic or personal interviews with the
examiner. Interviewing on a regular basis promotes
good communication with the examiner, which is
essential in avoiding prolonged prosecution by quick-
ly overcoming rejections and/or determining whether
an examiner’s unreasonable position may warrant an
appeal.

CONCLUSION

In view of recent cases such as KSR, as well as Patent Office
policy, the bar of innovation is rising for would-be patentees and
patent holders. Overcoming rejections and withstanding invalid-
ity attacks based on obviousness is now, and will likely remain
for the foreseeable future, a more challenging issue than it has
been in the past. It is becoming increasingly important to antici-
pate issues of obviousness and employ appropriate patenting
strategies when drafting and prosecuting patent applications if
inventors are to be successful in obtaining and defending patent
rights in their inventions.
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EXPENSIVE INSPIRATION

Brian W. Esler
Tyler Rogers
Miller Nash LiLp

Most people know that entertainment products such as video
games, movies, and music are protected against unauthorized
copying. But many people do not know that constructing habit-
able buildings from existing architectural plans, models, or even
completed structures, may also be considered “copying” protect-
ed work.

This has not always been the case. Prior to 1990, architectur-
al designs and drawings could be protected only under a provi-
sion in the copyright law for pictorial, graphic, and sculptural
works.! Such drawings were only protected against reproduction
and it was not considered copyright infringement to build a
building from protected designs. Further, completed buildings
and other architectural works could not be protected unless they
served no utilitarian purpose.?

That law changed in 1990 when the Architectural Works
Copyright Protection Act (AWCPA) took effect, which affords
protections to physical buildings and other “architectural
works.”3 The AWCPA defines “architectural works” as:

“[TThe design of a building as embodied in any tangi-
ble medium of expression, including a building, architec-
tural plans, or drawing. The work includes the overall
form as well as the arrangement and composition of
spaces and elements in the design, but does not include
individual standard features.”

The language of the AWCPA is broad and it is intended to
afford far reaching protections for original architectural works in
many different forms.5 Buildings, models, plans and drawings
can all be registered as architectural works.®

The mere fact that a work is registered, however, does not
guarantee that a claim for infringement will be successful. A
claim under the AWCPA proceeds in a similar manner to tradi-
tional copyright claims.” The plaintiff will bear the burden of
showing that the work was properly copyrighted, that the infring-
ing party had access to the work and actually copied it, and that
the final product is substantially similar to the protected work.8

If liability is shown, the potential damages for copyright
infringement under the AWCPA are substantial. The Copyright
Code provides that a copyright holder may recover (1) its actu-
al damages, (2) any profits of the infringer that were attributable
to the infringement, and (3) statutory damages of between $750
and $30,000 per work infringed. The court may also award puni-
tive damages of up to $150,000 and/or attorney fees if the court
decides that the infringement was willful.

The AWCPA creates a powerful opportunity for architects to
protect their work and creates many potential liabilities for archi-
tects, builders, and developers. The case law with respect to this
relatively underutilized corner of the Copyright Code is still
developing, but a brief look at three recent cases provides valu-
able lessons about some of the potential issues that you and your
clients should consider.

REGISTRATION AS AN “ARCHITECTURAL WORK” IS
ESSENTIAL

In Oravec v. Sunny Isles Luxury Ventures L.C.10, the Eleventh
Circuit discussed the long-standing rule that a pictorial, graphic,
or sculptural (PGS) copyright will not prohibit the use of protect-
ed designs in the construction of a building.

The relevant facts of Oravec are as follows. Oravec, a
Czechoslovakian émigré, held five copyrights for various archi-
tectural designs. In his attempt to market his work, Oravec met
with several developers and designers and submitted copies of
his work to dozens of different individuals and organizations. His
efforts proved fruitless, but he later became aware of two build-
ings at the Trump Grande Ocean Resort and Residences that bore
some similarity to his copyrighted designs. Oravec brought suit
against the developers of the resort for infringing on several of
his copyrights.

While most of Oravec’s works were registered as “architec-
tural works” under AWCPA, one was registered only under the
PGS provision of the Copyright Code. Oravec conceded that
PGS copyrights do not protect against construction, but he
claimed that his design should also be protected as an “architec-
tural work™ under the effective registration doctrine. The court
disagreed. The Eleventh Circuit held that registration as a PGS
will not prohibit those registered designs or drawings from being
used in the construction of a building. The court found ample
support for the conclusion that the AWCPA does not afford any
greater protection to works registered under the PGS provision
than what was available prior to 1990.11

The lesson here is clear. If architects want to avail themselves
fully of the protections afforded under the AWCPA, they should
register their designs both as architectural works and under the
PGS provision. In doing so, the designs themselves will be pro-
tected from reproduction and the law will also prohibit the build-
ing of a physical structure from the protected designs.

BUILDERS SHOULD THINK TWICE BEFORE
REUSING PLANS

In LGS Architects Inc. v. Concordia Homes!2, the Ninth
Circuit clearly held that builders may be found liable for copy-
right infringement if they reuse an architect’s registered plans
without permission.

The facts of LGS are simple. Concordia Homes hired LGS
Architects to provide architectural plans for a master-planned
community outside of Las Vegas. The parties’ license agreement
was based on a standard-form AIA agreement and stated that the
architectural documents were licensed to the builder solely for
use on that project and no other. The agreement further stated
that any other use of the documents was prohibited unless the
builder first obtained express written authorization from the
architect and then paid an agreed-upon reuse fee.
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Concordia later decided to use the plans for a second devel-
opment and the company made some effort to comply with the
terms of the agreement. Ultimately, however, Concordia failed to
pay the full reuse fee and LGS refused to grant permission for
Concordia to reuse the plans. Despite LGS’s express refusal to
grant permission for reuse, Concordia forged ahead and built the
second development. LGS then brought suit against Concordia.
The Ninth Circuit Court of Appeals found that LGS was likely to
succeed on the merits of its copyright infringement claim
because “when a licensee exceeds the scope of a license granted
by the copyright holder, the licensee is liable for infringement.”13

Again, the lessons are clear. First, builders may face liability
for copyright infringement when using protected plans without
the express permission of the copyright holder. Second, builders
and architects should carefully negotiate license agreements and
both parties should be sure to understand the scope of the agree-
ment from the outset. Finally, architects are wise to license rather
than assign their designs because this will allow them to retain
control should the builder decide to use the plans in a way that
was not originally discussed.

ARCHITECTS SHOULD BE CAREFUL WHEN THEIR
INSPIRATION COMES FROM SOMEBODY ELSE’'S MODEL

In Shine v. Childs'4, a federal district court in New York held
that an architectural model could be protected as an architectur-
al work under the AWCPA. As a result, an architect who had seen
the model and then designed a similar building faced potential
liability for copyright infringement.

As part of his work in the community, the defendant architect
Childs judged a competition at the Yale School of Architecture.
Childs was particularly impressed with the building model of
one student, Shine, and Childs approached Shine after the com-
petition to discuss the student’s model. A few years later, Childs
was tasked with designing a building to replace the World Trade
Center in New York City. The resulting design was similar in
many ways to the model that Childs had seen while judging the
competition at Yale. Shine learned of the design and brought suit
for copyright infringement.

Defendant Childs moved to dismiss the infringement claims,
and the district court partially denied the defendant’s motion,
finding that a sufficiently detailed model may be protected as an
architectural work even if that model has not yet been developed
to the point that the building is capable of construction.!5

Shine provides three important lessons. First, an architect’s
original design may be protected as an architectural work even if
it only exists as a somewhat preliminary model. Second, an
architect who is inspired by such a model should be careful not
to copy the design’s unique and original elements. Finally, the
district court’s decision shows that the courts are willing to
broadly interpret the meaning of “design of a building” under the
AWCPA.

CONCLUSION

There are still many questions to be answered about the scope
of the AWCPA. The purpose of this article is not to provide an
exhaustive checklist of the potential issues and sources of liabil-
ity. However, counsel — especially to the building trades — needs
to be aware of this unique and powerful section of the Copyright
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Code. At the intersection of copyright and construction law,
inspiration is not always free.
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MoRAL RIGHTS UNDER FEDERAL LAW
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In 1959, sculptor Amar Nath Sehgal was commissioned to
design a mural that would adorn the walls of a central arch in a
building that served as a venue for important government func-
tions. The mural became a landmark of cultural life in the city
and attracted dignitaries and art connoisseurs from all over the
world. Then, after nearly twenty years, the mural was ripped
from the wall during renovation of the building. Parts of the 40
foot by 140 foot mural were destroyed and the rest was put into
storage. After years of petitions to the government, Mr. Sehgal
finally initiated a lawsuit for violation of his moral rights, claim-
ing that “the dismemberment of the homogenous blend of the
pieces of each tile in the mosaic constituted an act of mutilation”;
the removal was “prejudicial to his honor and reputation as an
artist, because, by reducing the mural to junk, it dealt a body
blow to the esteem and celebrity bestowed on the work at its
inception”; and “the obliteration of his name on the work violat-
ed his right to claim authorship.!” The court ruled in his favor,
ordering return of the remnants of the mural to the artist and
awarding damages that were equivalent to approximately
$12,000. Still, the legal battle continued, but eventually, Mr.
Sehgal waived the claim for damages in exchange for return of
what was left of his mural.

Mr. Sehgal’s battle was fought and won in India, one of the
many countries that has long recognized and enforced artists’
moral rights. Had Mr. Sehgal’s mural been similarly destroyed in
the United States at that time, he likely would have had little
recourse because the United States has formally recognized
moral rights only since 1990, when the Visual Artists Rights Act
(VARA) was enacted. Additionally, compared to moral rights in
India, Europe, and elsewhere, moral rights in the United States
are much weaker, in large part because of the narrow scope of the
VARA, codified at 17 U.S.C. § 106A, the number of exceptions
in the VARA, and the ease with which the rights can be waived.
For these reasons, and because few are even aware that moral
rights are recognized here, few artists in this country have been
successful in moral-rights violation actions. Even so, when the
circumstances are right, the VARA has the potential to be a pow-
erful tool to protect an artist’s interest, particularly when copy-
right law offers little relief.

THE VARA

The VARA ensures certain artists the rights of attribution and
integrity. More specifically, the VARA gives authors of works of
“visual art” the right to claim authorship of his or her work and
to prevent others from naming him or her as the author of work
that has been distorted, mutilated, or otherwise modified if such
modification would be prejudicial to the artist’s honor or reputa-
tion. These make up the rights of attribution. The VARA also
gives authors of visual works the right to “prevent any intention-
al distortion, mutilation, or other modification of that work
which would be prejudicial to his or her honor or reputation” and

il

“to prevent any destruction of a work of recognized stature . ...2’
These constitute the rights of integrity.

THE VARA’s ADVANTAGES

Certain aspects of the VARA make it a very attractive and
potentially-strong tool for protecting an artist’s interest in a work
of visual art. First, the rights provided in the VARA survive with
the author artist even after the work of visual art has been sold
and even after the author has transferred the copyright in that
work to another. This is because the rights in the VARA may not
be transferred, and ownership of the moral rights are distinct
from ownership of any copy of the work, of the copyright in the
work, or of any exclusive right under a copyright in that work.3
Second, to bring an action for violation of an artist’s rights under
the VARA, the copyright of the work in question need not be reg-
istered.# Thus, while a copyright holder must wait to bring an
action for copyright infringement only after the copyright has
been registered, the artist may immediately initiate a claim for a
violation of the VARAS. Third, statutory damages may be recov-
ered for violations of the VARA. In cases of copyright infringe-
ment, statutory damages are recoverable only if the copyright for
the work in question was registered within three months of the
first publication of the work or prior to the infringement.6
Contrarily, because the copyright of the work need not be regis-
tered to assert rights under the VARA, statutory damages are
available even if the copyright of the work has never been regis-
tered or even if the copyright was registered well after publica-
tion or after the violation occurred. Accordingly, should an artist
find him or herself in a situation in which his or her work has
been mutilated or distorted during the creation of a derivative
work by another, if the copyright of the work was not registered
prior to the copyright infringement (i.e., the creation of the deriv-
ative work), or if proving ownership of the copyright would be
difficult, the artist may be better off bringing an action for viola-
tion of his or her rights under the VARA, rather than just alleg-
ing copyright infringement.

THE VARA’S SHORTCOMINGS

Despite the VARA’s potential to protect artist’s interests
when copyright law would not, the scope of the VARA is so nar-
row, its exceptions so many, and its protections so easily waived
that few artists have found relief therein.

SHORTCOMING # 1—LimMITED TO “"WORKS OF VISUAL
ART”

As a first example of the narrow scope of the VARA, it
applies only to the authors of a “work of visual art.”7 A “work of
visual art” may be, basically, a painting, a drawing, a print, a
sculpture, or a photograph (produced for exhibition purposes
only) where the art exists in a single copy or in a limited number
of copies that are signed and numbered by the author.8 The list of
works specifically excluded from the definition of “work of visu-
al art” is long: posters; maps; globes; charts; technical drawings;
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diagrams; models; applied art; motion pictures or other audiovi-
sual work; books; magazines; newspapers; periodicals; data
bases; electronic information services; electronic publications; or
similar publications; any merchandising item or advertising, pro-
motional, descriptive, covering, or packaging material or con-
tainer; any work not subject to copyright protection; and any
work made for hire.® Thus, essentially only fine arts artists who
have not been commissioned to create the work in question are
clearly within the scope of the VARA (with still other exceptions
discussed below). Artists who use unusual mediums or who have
been commissioned to create their works are less surely protect-
ed. Commissioned artists, in particular, are at risk of having their
works be considered “works made for hire”10 and therefore out-
side of the protection of the VARA.!!

SHORTCOMING # 2—AMBIGUOUS TERMS WITH UNCLEAR
STANDARDS OF PROOF

Moreover, to exercise the rights under the VARA so as to pre-
vent intentional distortion, mutilation, or modification of a work,
or to prevent use of his or her name as the author of a work of art
that has been distorted, mutilated, or otherwise modified, the
artist must prove that the distortion, mutilation, or modification
“would be prejudicial to his or her honor or reputation.”!2
Similarly, to prevent destruction, the artist must prove that the
work is “a work of recognized stature.” None of “prejudice,”
“honor,” “reputation,” or “recognized stature”!3 are defined in
the VARA. Further, there is little case law to provide guidance on
the meaning of these terms. It seems to boil down to a require-
ment that the artist must show that art experts, the art communi-
ty, or society in general would view the work as possessing
stature.!4 Finding evidence of this can be quite difficult if the
work was significantly mutilated or completely destroyed before
it could be reviewed by an art expert.!5

SHORTCOMING # 3—T00 MANY EXCEPTIONS

In addition to its limited scope and vague standards, there are
several exceptions to the VARA!6. Included in these is the excep-
tion of Section 106A(c)(2) that “[t]he modification of a work of
visual art which is the results of conservation, or of the public
presentation, including lighting and placement, of the work is not
a destruction, distortion, mutilation, or other modification . . .
unless the modification is caused by gross negligence.!”” This
provision was recently held by the United States Court of
Appeals for the First Circuit to mean that the VARA does not
apply to site-specific art, i.e., art where the location of the work
is an integral element of the work.!® The First Circuit reasoned
that because Section 106A(c)(2) states that placement is not a
destruction, distortion, mutilation, or other modification, the
VARA necessarily permits work to be relocated. Because site-
specific art is at least partially destroyed by being moved, the
VARA cannot protect site-specific art while permitting its reloca-
tion. Considering that the VARA has apparently been utilized
most by artists whose works were originally designed for instal-
lation in public locations, the First Circuit’s decision hits a heavy
blow to the protections of the VARA. If this holding is followed,
it will, in this author’s opinion, effectively eliminate the VARA’s
protections for a large percentage of those who would otherwise
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benefit most from it, i.e., the public-art artists who integrate the
intended setting of their work in the art itself.

SHORTCOMING # 4—EAsy WAIVER

Finally, the rights protected by the VARA are easily lost.
Though in Europe and in India, artists’ moral rights are inalien-
able, in the United States, under the VARA, an artist’s rights are
waived if the author expressly agrees, in writing, to the waiver. !9
The waiver provision in the United States is apparently unique.
The VARA was enacted in accordance with the requirements of
the Berne Convention for the Protection of Literary and Artistic
Works, to which the United States is a member. The Berne
Convention is silent on moral rights waivers. Even so, when the
United States codified the recognition of moral rights so as to
comply with the Berne Convention, it included a waiver provi-
sion in the VARA. Because of the concern that artists could be
pressured into waiving their moral rights due to lack of bargain-
ing power, in 1996, the Copyright Office reported on a survey
conducted to assess for Congress the impact of the waiver provi-
sions of the VARA.20 Nearly forty percent of respondents report-
ed that waiver clauses were parts of contracts for commissioned
works.2! Such moral-rights waiver requests are continuing to be
made, particularly with regard to commissioned works, and with
increasing frequency.?2 Waiver is further made easier in the case
of a work having two more authors. In such cases, the moral
rights are co-owned by the authors, and waiver of the moral
rights by one author waives the rights for the other authors.23

CONCLUSION

All things considered, the VARA is a potentially-great source
of protection of an artist’s interests when the circumstances are
right, particularly when the artist has transferred his or her copy-
right rights or did not register the copyright within three months
of publication or before infringement. Thus, in a hypothetical cir-
cumstance in which a piece of artwork (that was not a commis-
sioned work raising concerns of its being a “work for hire,” that
is not a site-specific installation, and that has been published in
magazines, displayed in museums, and acclaimed by the art crit-
ic world as being of “stature”) has been mutilated or destroyed
(at least to the point that the original artist has been rebuked and
publicly humiliated), provided that the artist is still alive, was not
pressured into signing a moral-rights waiver at the time the art-
work was sold or at any other time (and did not have a co-author
that was so pressured), and is in the minority of artists who have
the means of bringing a federal civil law suit,4 the VARA is a
handy sword.
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TECHNOLOGY TRANSFER LEGISLATION

Jason C. Stolworthy
Eric M. Laird
Battelle Energy Alliance

As much as half of all economic growth is not accounted for
by increases in labor or capital inputs, experts assume that such
economic growth is a result of advances in knowledge.
According to Idaho’s Department of Commerce, Idaho’s innova-
tion industries currently employ 8.5% of the state’s workforce
and earn 16% of the state’s total wages.! It is estimated that
Idaho’s innovation industries contribute to 18.4% of Idaho’s
GDP, which exceeds all other industry sectors. With Idaho’s per
capita income ranking at forty-fourth in the nation, it is no won-
der that Idaho statesmen are focusing on how to grow Idaho’s
innovation industries. This article focuses on technology transfer
legislation and how it has and will affect Idaho.

A BRIEF HISTORY OF TECHNOLOGY TRANSFER
LEGISLATION

Throughout the history of U.S. lawmaking, visionary states-
men have recognized the importance that technology develop-
ment has on the United States public. Such individuals initially
recognized a need to promote discovery and scientific advance-
ment, which have led to world class federal laboratories and
robust university research programs. As these organizations
developed, however, individuals began to realize that many
important scientific discoveries were not being transferred from
the lab to the public. This realization has led lawmakers to pro-
mote and pass legislation to address this problem.

The Smith-Lever Act of 19142, is recognized as the first leg-
islation that intentionally addressed the problem of technology
not being transferred to the public. In 1945, Vannevar Bush pub-
lished an article responding to a request from President
Roosevelt, who had requested recommendations on how the U.S.
might transfer knowledge of discoveries made as a result of war
time research and development efforts and the plausibility of
continuing the level of scientific discovery made during World
War II. Vannevar’s article was critical to policy models and
resulted in a pillar of support for today’s research and technolo-
gy transfer efforts.

In the late 1970’s, lawmakers again focused on improving the
public’s return on investment of research and development.
Technology transfer as we know it today is primarily a result of
the Stevenson-Wydler (P.L. 96-480) and Bayh-Dole Acts of 1980
(P.L. 96-517.) Provisions in the Stevenson-Wylder Act required
federal laboratories to perform cooperative research with non-
federal partners and allowed federal laboratories to create organ-
izations that focus on building and transferring intellectual prop-
erty. The Bayh Dole Act provided universities with similar abil-
ities. The ability for labs and universities to build and license
intellectual property was key, because it allowed them to provide
companies and investors with exclusivity in the market. This
made it easier for the labs and universities to justify the expendi-
tures required to bring a bench scale technology to a commercial
product.
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TECHNOLOGY TRANSFER TODAY

Technology transfer is the practice of transferring intellectu-
al property or know-how from one organization to another. In the
context of government and universities, technology transfer is a
phrase used loosely to describe an organization or group of pro-
fessionals that carries out the intent of the technology transfer
legislation, which is “to promote the utilization of inventions
arising from federally supported research or development; to
encourage maximum participation of small business firms in fed-
erally supported research and development efforts; to promote
collaboration between commercial concerns and nonprofit
organizations, including universities ... to promote the commer-
cialization and public availability of inventions made in the
United States by United States industry and labor; to ensure that
the government obtains sufficient rights in federally supported
inventions to meet the needs of the government and protect the
public against nonuse or unreasonable use of inventions ... .”

In order to accomplish this intent of 35 USC 2003, Federal
laboratories and universities have set-up organizations that are
responsible for capturing, patenting, marketing and licensing
inventions. To carry out these functions, patent and licensing
attorneys who have a familiarity with technology transfer legis-
lation are required. It is not uncommon for a small technology
transfer office to expend over a million dollars a year for patent-
ing and licensing expertise.

THE AFFECT OF TECHNOLOGY TRANSFER LEGISLATION
ON IDAHO

The practice of technology transfer, despite being in its early
stages, has been very positive in the advancement of Idaho’s
local economy. In the academia spectrum there are four major
Idaho universities involved in technology transfer: University of
Idaho in Moscow, Boise State University in Boise, Idaho State
University in Pocatello, and Brigham Young University — Idaho
in Rexburg. Idaho is also fortunate to have a national laboratory,
which supports a robust technology transfer program.

In the last two years, the Office of Technology Transfer
(OTT) at the University of Idaho has licensed eight technologies.
A recent success of OTT for the Idaho community was in 2003
with the licensing of water purification technology named
BluePRO to a newly formed company named Blue Water
Technologies located in Hayden, ID. The technology’s process
for effectively removing phosphorous from water was featured in
the Association of University Technology Managers’ (AUTM)
Better World Report 2006, cited as one of the top 100
Technology Transfer Companies and as a top twenty five
“Innovator Changing the World” in 2005. Currently, Blue Water
Technology has equipment installed at over 220 locations
throughout the U.S. and Canada. The OTT is currently managed
by a six person team. Another upcoming success is with their



“Biodiesel Blend Level Detector” which is proving to be a very
promising technology.

Boise State University and Idaho State University are in their
beginning stages of technology transfer with 1 full-time employ-
ee, and one part-time employee management team respectively.
Brigham Young University-Idaho, while not conducting its own
university led research, regularly assists the Idaho National
Laboratory’s technology transfer division through cooperative
market and strategy research in senior—level capstone classes.
The student groups are given emerging laboratory technologies
to create market analyses and strategy recommendations to com-
mercialize or license the technology. The students manage an
average of ten technologies each trimester.

The Idaho National Laboratory (INL) is in the fore-front of
technology transfer in Idaho. With this last year’s 40 patents and
118 Invention Disclosures (up from 77 FY ’06) from scientists at
the lab, the INL has created a large venue of innovative ideas and
possibilities to help the growth of Idaho’s economy. The twenty
five member team of licensing, legal, and technology experts
strive to advance the lab’s vision of advancing the U.S.’s com-
petitive position in global technology and business. The labora-
tory’s licensing program generated approximately $1.6 million
through 60 licenses and 202 inventors during fiscal year 2007.
Success at the INL can also be seen in its many R&D top 100
awards as well as with spin-off companies brought into operation
by the INL tech transfer team.

Nanosteel Company, Inc. is one such spin-off which was cre-
ated in 2003 from the invention of a super-hard steel coating by
INL scientist Dr. Daniel Branagan. Product success has been
through the development of Super Hard Steel® (SHS) alloys
with nanoscale microstructures for use as metallic coatings with-
in the concrete & cement, mining & aggregates, oil & gas and
power generation industries. Nanosteel is currently thriving in its
respective markets and creating new expansive product lines.
The Idaho National Laboratory technology transfer team has also
produced numerous other start-up companies, including Positron
Systems, Nitrocision, SRP Technologies, Princesses Energy
Systems, RSP Tooling, OKOS Solutions, and ML Technologies.

THE FUTURE OF TECHNOLOGY TRANSFER IN IDAHO
Individuals and lawmakers in Idaho are increasingly focused
on the impact that innovation can have on Idaho. By adopting
model programs of other successful states, Idaho is creating a
solid foundation of support through university involvement,
local business development programs such as Idaho
TechConnect, Idaho Innovation Center, Idaho Small Business
Development Center, and several venture and federal funding
associations. The true impact of technology transfer on Idaho is
difficult to measure. However, it is very likely that technology
transfer will continue to grow Idaho’s legal community as result-
ing technology based companies grow and become successful.
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2 In 1862 congress passed the Morrill Act to provide resources
to the states to develop colleges in agriculture and mechanical
arts. In 1887 congress passed the Hatch Act which created a
system of experiments in agriculture at land grant colleges and
universities. In 1914 congress passed the Smith-Lever Act to
create cooperative services to deliver practical benefits of
research to the public.
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How NOT TO START A TOUR OF CHINA

Larry Hunter, Idaho State Bar Delegate
Moffatt, Thomas, Barrett, Rock and Fields, Chtd.

Last fall, my wife, Iris, and I had the opportunity to an edu-
cational study tour to China. The tour was sponsored by Boise
State University and led by Music Professor El Parkeinson.
During our tour we had the opportunity to see a Chinese opera,
acrobats and cultural presentations on separate evenings in sepa-
rate cities.

But our time was mixed with general sightseeing tours with
local guides Our first tour was to start at 9:30 a.m. the morning
after we arrived in Beijing. But, we had read that every morning
in the Square that there was a flag raising ceremony with the
playing of the Chinese national anthem and marching of some
troops. Since we were up early, we thought we could take a quick
walk before the tour ... it seemed like a good idea at the time. The
Square was straight up the road from our hotel, about 20 minutes
by cab, so we felt like we could go and be back in time for break-
fast ... long before the tour left, with no trouble. After getting a
cab the next morning, we eventually got the driver to understand
where we wanted to go, and zoomed off. At about 5:15 a.m., as
we approached the Square, the traffic increased significantly, but
we eventually arrived. The ride cost 40 Yuan ($4.00). We could
see the flag pole in the distance, but there was one impediment.
What we hadn’t known before we left the hotel was that we had
arrived during one of China’s national holiday weeks. October 1,
is the day Mao Tse Tung proclaimed the People’s Republic of
China. Every year they celebrate the occasion for a week. When
we went to the Square, it was October 2, and there were approx-
imately 100,000 people in the Square ... many of them between
us and the flag pole. As nearly as we could tell, we were the only
Westerners

so, of the flagpole. It was an enriching experience to see the
Chinese, many of them on holiday with their families standing
and waiting for this patriotic experience for them. Just as the sun
was coming up a recording played, what must have been, the
national anthem and we could see the tops of military heads
marching in, maneuvering, and marching out. The flag rose with
the playing of the anthem. There was no cheering, just a respect-
ful viewing of the ceremony. Kids were on parents’ shoulders or
being held aloft and there were many straining to see the cere-
monies. After a few minutes it was over and everyone, including
us, started an exodus toward the streets and our way home. We
had hoped to take the subway. It was a few minutes past 6:00
a.m., and we would have plenty of time to get back and eat
before the tour started.

There was slightly more jostling as people went to leave, so
when someone pushed me in the back, I did not think much of it.
Just as we were reaching a crowd-control rope barrier, it hap-
pened a second time. I pulled my hand out of my front pocket to
balance myself. I had placed my wallet in my front pocket for
additional security and had kept my hand in my front pocket cov-
ering my wallet for protection. I felt just the slightest of move-
ments in my pocket and knew what had happened. 1 turned
quickly to see if I could find the perpetrator and was surprised to
see a young woman in her 20s on the ground still holding my
wallet. A Chinese man was holding her down with his knee in her
back. Our day had now truly begun.

I showed my passport to the man, who I thought was perhaps
trying to take the wallet from the thief for his own benefit, and

there. As it
turned out that
did not escape
others’ notice as
well.
Undaunted,
we  advanced
toward the cen-
ter of the
Square. In spite
of the crowd
there was very

little  jostling.
There was
enough room

for us to move
forward without
being  pushy
Americans and
we got to within

fifty yards, or Crowded square in Beijing.
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spoke enough English to tell me they were policemen. Directing
my request for my wallet to him I again asked for its return. I was
told to follow them to the station because I would have to fill out
a statement before they could return my wallet. At that point Iris
returned to my side and we set off toward the other side of the
square, near the building where the People’s Congress sits. There
were police vans there and after some minutes of discussion
among the officers there, we were all loaded in the van. My wife
and I, eight policemen and the three perpetrators headed off,
sirens wailing to the Beijing police station.

When we arrived at the station, it was still before 7:00 a.m.
and it was not yet open. When it did open, Iris and I stood awk-
wardly on the steps while the police escorted the would-be pick-
pockets into the station. They walked past very submissively
with heads bowed and their bodies meekly hunched over. They
were dressed about the same as the plain clothes policemen that
had arrested them. However, they had on very good Western-
style athletic shoes—quick getaways I suppose.

After they passed, we were escorted into the room where we
would spend the next three and one-half hours. However, it did
not feel oppressive. The English-speaking policeman became our
new best friend and constant companion. It turned out we were
the first Westerners any of them had ever dealt with, and it was a
novel experience for them as well as for us. The reason for the
delay was not readily apparent to us, but our friend explained, we
really should have been taken to a different station and we had to
wait for a person from that station to come and take our state-
ment from us. Since they knew we would be leaving shortly they
wanted  to
make  sure
they took an
official state-
ment from
me.  Since
they still had
my wallet, I
did not have
much choice.

As  the
time passed
our friend (I
am sorry, but
I did not
write his
name down),
was very
hospitable to
us. First he
brought us
two cups of
water. Oof
course in
preparing for
the trip we
had it

drummed The Terra Cotta warriors, a cultural event of their own, stand watch in the countryside near the present city

into us: of Xian, population one million.

“don’t drink any water that is not from a plastic bottle.” We
politely declined the water. He offered us a cigarette, but we are
non-smokers, so we declined the offer. A few minutes later, he
offered to go buy us some breakfast. Since we had yet to have a
meal in China, we did not know what to even ask for. And, again
had been warned to be careful about eating food from street ven-
dors and small cafes which is where he had offered to go to buy
food. We told him that we were sure that we would be able to eat
back at our hotel (although by that time it was almost 9:00 a.m.,
and it looked doubtful that we would be able to join our group
for the start of the tour, let alone for breakfast). The ubiquitous
tea was offered next, but we are also non-tea drinkers. I am sure
our friend was beginning to wonder about us. Finally, a few min-
utes later he came in to the room with a small white opaque bot-
tle, something akin to a vitamin bottle. It was covered in Chinese
script except for one word: Extra. It also had a picture of a can-
taloupe on it. He offered an orange-ish looking tablet. We took
the chance that this was cantaloupe-flavored gum or candy, and
it was. That piece of cantaloupe gum was our breakfast that
morning.

Meanwhile, the officer from the correct police precinct had
arrived, but she did not speak English, so we still had to wait for
an interpreter. Our friend apparently did not have the correct cre-
dentials. We asked him to do it, but he could not. When the inter-
preter arrived she actually spoke marginal English. There were a
number of terms and concepts that she could not express to us
and our friend’s English was starting to fail him too. We were
also getting a little panicky about the tour. We had a plastic card
key for the
hotel and asked
them to call so
that we could
speak to the
American who
headed our tour
(Professor Del
Parkinson  of
BSU). Instead
o |they spoke to
the  Chinese
tour guide who
was at the hotel.
He graciously
agreed to come
to the station to

serve as our
interpreter. His
English  was
excellent, but

‘|even after he
arrived it took
an hour to com-
plete the state-
ment. He had
left his assis-
tant to escort
the group to the
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Palace of Heaven, which was a fair distance from where we
were, both physically and metaphorically.

The taking of the statement began apace after the tour guide’s
arrival. However the statement was taken by hand and written in
Chinese script by the police officer. The script was beautifully,
but slowly penned. It was interesting to see that they were much
more interested in the amount of money in my wallet than the
credit and debit card. The cash, part in Chinese funds and part in
American was less than $400. The credit cards and debit card
were potentially much more of a financial exposure. However,
when I told them about the cards, they appeared uninterested.
The amount of the cash itself was however sufficient to push the
crime into a higher category (perhaps like a felony). We asked
and were told that the threesome was destined to spend a year or
two in prison.

Toward the end of the meeting, our friend explained to us that
as soon as we arrived at the square that morning this group of
three (and perhaps others) had marked us for a potential hit. The
plainclothesmen had in turn marked them. Therefore, that morn-
ing as we moved through the Square we were really the head of
a little procession: Western couple, pickpocket team, police, each
with more members than the other. I would not call it entrap-
ment, but we were kind of like unwitting bait for a trap. At any
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rate we were grateful that if there was going to be a theft that the
police were there.

After the statement was finally taken, the officer taking the
statement relaxed noticeably. As we were escorted out of the sta-
tion she asked if I would stand on the steps of the station with her
for a photograph. Once again, this was the first time that she had
taken a statement from a Westerner. At that time the Olympics
were still ten months away, but they were very aware of impres-
sions outsiders might have. In a final goodwill gesture, our
guide, my wife and I were loaded back into the police van and
were taken across town to the Temple of Heaven where our tour
had spent the morning. Our four hours in a “temple” of a differ-
ent type was some of the most compelling time that we spent in
a very interesting society.

ABOUT THE AUTHOR

Larry Hunter was appointed as the Idaho State Bar Delegate to
the American Bar Association House of Delegates effective
August 2004. Mr. Hunter is a partner with Moffatt, Thomas,
Barrett, Rock and Fields in Boise. His practice includes general
and commercial litigation, administrative law, and alternative
dispute resolution. Larry is a past president of the Idaho State
Bar. He received his J.D. from Northwestern University School
of Law. He has an A.B. from Harvard University (cum laude).
Contact information for Larry is: (208) 345-2000, or Ich@mof-
fatt.com.
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COURT INFORMATION

OFFICIAL NOTICE IDAHO SUPREME COURT
SUPREME COURT OF IDAHO ORAL ARGUMENT DATES
Chief Justice As of July 14, 2008

Llantell . S Wednesday, September 10, 2008 — POCATELLO

Justices 8:50 a.m. Porter v. Bassett #33828
Roger S. Burdick 10:00 a.m. Dept. of Health and Welfare v.
Jim Jones Hudelson #34495
Warren E. Jones 11:10 a.m. Teton Peaks Investment v.
Joel D. Horton Ohme #34642
AMENDED Regular Fall Terms for 2008 Thursday, September 11, 2008 — IDAHO FALLS
Boise June 2, 4,6, 9, and 11 8:50 a.m. Johannsen v. Utterbeck #34023
Idahe-Fals Pocatello ..................... September 10 10:00 a.m. Carter v. Zollinger #34377
Peeatele Idaho Falls..................... September 11 and42 11:10 a.m. Johnson v. Blaine County #34524
Rexburg September 12
Boise September 15 and 17 Friday. September 12. 2008 — REXBURG
Twin Falls November 6 and 7 8:50 a.m. Mendenhall v. Aldous #34700
Boise November 10, 12, and 14 10:00 a.m. Burns Holding LLC .
Boise December 1, 3, 5, 8, and 10 Madison County #33753
By Order of the Court 11:10 a.m. Cherry v.
Stephen W. Kenyon, Clerk Coregis Insurance Co. #34404

NOTE: The above is the official notice of setting of the year 2008
: donday. september 15, U006 — BOUISTY
Spring and Fall Terms of the Idaho Supreme Court, and should be Monsday, September 13, 2008 - BOISE

8:50 a.m. Rhino Metals, Inc. v. Craft #34380

preserved. A formal notice of the setting of oral argument in each case

will be sent to counsel prior to each term. 10:00 a.m. Bartosz v. Jones #34185
Wednesday, September 17, 2008 — BOISE
OFFICIAL NOTICE 8:50 a.m. U of I Foundation v.
COURT OF APPEALS OF IDAHO (Civrte e s ]
Chief Judge 10:00 a.m. Ray v. Frasure #34311
Sergio A. Gutierrez 11:10 a.m. State v. Perry
Judges (Petition for Review) #34846
Karen L. Lansing
Darrel R. Perry
1st AMENDED — Regular Fall Terms for 2008
Boise........................... August 12, 44, 21,
and 22 IDAHO COURT OF APPEALS
9
Coeur d’Alene (Northern Idaho). .. ...... September 15, 16, ORAL ARGUMENT DATES
.................................. 17, 18 and 19
Hailey . . ........................ October 9 and 10 As of July 14, 2008
Boise. ................... ... ..., October 14 and 16 Tuesday. August 12, 2008 - BOISE
Boise. . ............. ... ... .... November 6 and 7 9:00 a.m. Schoger v. State #33976
BOISE. . . . o oot December 2, 4, 10:30 a.m. State v. Cole #34525
9, and 11 1:30 p.m. State v. Wright #34017
By Order of the Court Thursday, August 21, 2008 — BOISE
Stephen W. Kenyon, Clerk 9:00 a.m. State v. Walthall #32563
NOTE: The above is the official notice of setting of the year 2008 Fall 10:30 a.m. Blanc v. State #34324
Terms of the Court of Appeals, and should be preserved. A formal 1:30 p.m. State v. Rolon #32989
notice of the setting of oral argument in each case will be sent to coun-
sel prior to each term.
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Idaho Supreme Court and Court of Appeals
NEW CASES ON APPEAL PENDING DECISION

(UPDATE 07/01/08)

CIVIL APPEALS

Contract

1. Whether the court erred in specifically

enforcing the option agreement to pur-

chase real property, which lacked essential

sale terms, by creating those terms.
Justad v. Ward

S.Ct. No. 34793

Supreme Court

Divorce, Custody, and Support
1. Did the trial court err in reducing
Harris’ child support obligation to zero
while he is incarcerated based solely on

the fact of incarceration?

Mackowiak v. Harris
S.Ct. No. 34527
Supreme Court

Evidence
1. Were the findings of the trial court in
favor of American Pension Services, Inc.,
supported by substantial and competent
evidence?
American Pension Services, Inc. v.
Cornerstone Home Builders, LLC
S.Ct. No. 34697
Supreme Court

2. Did the court correctly conclude that
Peugh failed to meet his burden of show-
ing sufficient cause for his refusal to sub-
mit to evidentiary testing?
State v. Peugh
S.Ct. No. 34819
Court of Appeals
Post-conviction Relief
1. Was dismissal of the claim of ineffec-
tive assistance of trial counsel improper
given there was a genuine issue of mate-
rial fact as to whether counsel’s failure to
advise his client of the elements of the
charge was prejudicial?
State v. Schoger
S.Ct. No. 33976
Court of Appeals

2. Did the court err by summarily dismiss-

ing Vasquez-Hernandez’s claims because

he was provided inadequate notice of the
claimed defects in his petition?

Vasquez-Hernandez v. State

S.Ct. No. 34127

Court of Appeals
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3. Did the court err in denying Walliser’s
petition for post-conviction relief?

Walliser v. State

S.Ct. No. 34424

Court of Appeals

4. Did the court correctly apply the law to

the facts in summarily dismissing

Whiteley’s post-conviction petition as
untimely and successive?

Whiteley v. State

S.Ct. No. 34234

Court of Appeals

Probate Estates
1. Did the court err by finding that Nancy
Montgomery did not own an interest in the
Alibi Bar business, equipment or invento-
ry and that it was the separate property of
the deceased, James Montgomery?
Montgomery V. Simmons
S.Ct. No. 33943
Supreme Court
Substantive Law
1. Whether the Lottery Commission’s
emergency action suspending the bingo
license and the district court decision
upholding the suspension were contrary
to the provisions of I.C. § 67-5247.
Kuna Boxing Club, Inc. v.
Idaho Lottery
Commission
S.Ct. No. 34886
Supreme Court
2. Whether the hearing officer violated
Rammel’s due process rights in excluding
evidence of the reasonableness of the rel-
evant Department rules.
Rammel v. Idaho Dept. of Agriculture
S.Ct. No. 34927
Supreme Court

Summary Judgment
1. Did the district court err in granting
summary judgment on the plaintiffs’
apparent agency claim against the hospi-
tal defendant/appellant?
Jones v. Healthsouth Treasure Valley
Hospital
S.Ct. Nos. 33905/33907/33908
Supreme Court

2. Did the court err in granting the defen-
dant’s motion for summary judgment as
to all claims?
Johnson v. McPhee
S.Ct. No. 33966
Court of Appeals

3. Did Beckstead comply with the notice
requirement of the Idaho Tort Claims
Act?
Scott Beckstead Real Estate Company v.
City of Preston
S.Ct. No. 34644
Supreme Court

CRIMINAL APPEALS
Due Process
1. Did the state violate Sawyer’s right to
a fair trial by committing prosecutorial
misconduct through comments made in
closing argument?
State v. Sawyer
S.Ct. No. 33687
Court of Appeals

Evidence
1. Did the court abuse its discretion by
excluding the testimony of Dr. Malpass
regarding eyewitness reliability?
State v. Wright
S.Ct. No. 34017
Court of Appeals

2. Did the district court abuse its discre-
tion in allowing the state to present late
disclosed evidence?
State v. Burris
S.Ct. No. 33593
Court of Appeals

3. Did the court abuse its discretion by

allowing the testimony of two late dis-
closed states’ witnesses?

State v. Huntsman

S.Ct. Nos. 33213/33243

Court of Appeals

4. Did the court abuse its discretion by

excluding the testimony of a defense wit-
ness?

State v. Karpach

S.Ct. No. 33949

Court of Appeals



Jurisdiction
1. Did the magistrate court have jurisdic-
tion to consider Whitt’s motion to enter a
withheld judgment more than five years
after the conviction had become final?
State v. Whitt
S.Ct. No. 34584
Court of Appeals

Pleas
1 Did the court err in finding that Chacon
had breached the confidential informant
agreement?
State v. Chacon
S.Ct. No. 33394
Court of Appeals

2. Did the district court abuse its discre-
tion by denying Hilgendorf’s motion to
withdraw her plea as she presented a
“just reason” and the state would not
have been prejudiced by the withdrawal?
State v. Hilgendorf
S.Ct. No. 34498
Court of Appeals

3. Did the court err in denying the motion

to withdraw the guilty plea and in finding

McDonald failed to demonstrate manifest
injustice?

State v. McDonald

S.Ct. No. 34338

Court of Appeals

Search and Seizure—
Suppression of Evidence
1. Did the court err in denying
Insyxiengmay’s motion to suppress and
in finding there was probable cause for
his arrest?
State v. Insyxiengmay
S.Ct. No. 34251
Court of Appeals

Sentence Review
1. Did the court err when it denied
Fairbanks’ motion for credit for time
served?
State v. Fairbanks
S.Ct. No. 34319
Court of Appeals

Substantive Law
1. Did the district court lack authority to
order ISP or any other law enforcement
agency to expunge its records related to
Sheehan’s conviction in this case?
State v. Sheehan
S.Ct. No. 34798
Court of Appeals

Submitted by

Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867

“Diress for success” Isn't enough.

Looking your best isn't about the suit. It's about compelence.
Confidence. The assurance that your professional decisions
are protected and supporied by one of the industry's most
respected insurance carmiers —a r:a'lier that you can comtact
directly, any time you need us —

Direct for Suocess

GREATAMERICAN.
INSURANCE GROUP

FGF £Eﬁ 331.

Lawyers Professional Group
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FOURTH DISTRICT BAR ASSOCIATION
THANKS LAW DAY— ATTORNEYS IN THE CLASSROOMS
VOLUNTEERS AND TEACHERS

Established in 1957 by the American Bar Association, Law Day is a national day set aside to celebrate our legal sys-
tem. Law Day programs are conducted across the country for both youth and adults and are designed to help people
understand how law keeps us free and how our legal system strives to achieve justice.

The Fourth District Bar Associations Law Day Committee was chaired by Jason Prince. Committee members were: Chris
Christensen, Dan Gordon, Gabe McCarthy, Galen Carlson, Heather McCarthy, Jennifer Reinhardt, Lorna Jorgensen, Matt
Christensen, Maureen Ryan, Nicole Hancock, Nicole Owens, Samia McCall, Stacy Wallace, Teresa Baker, Julie Tetrick. The
committee coordinated the efforts for the Liberty Bell Award, School Outreach Program (attorneys in the classroom), Ask-a-Lawyer

(public call-in program), and 6.1 Challenge (check your Idaho Rules of Professional Conduct 6.1).

The Law Day School Outreach Program is conducted during April and May. Attorneys are matched with teachers in elemen-
tary through high school in Fourth District schools. The attorneys speak in classes about legal careers and law-related topics. This

year over 40 attorneys were matched with different classrooms, and 1,427 students participated.

4TH Di1STRICT BAR ASSOCIATION WOULD LIKE TO THANK THE FOLLOWING
LAw DAY VOLUNTEERS IN THE SCHOOL OUTREACH PROGRAM

ScHoolLs

Mountain View Elementary, Jefferson Elementary, Roosevelt Elementary, Riverglen Junior High, Shadow Hills, Lewis and
Clark Middle School, Meridian Medical Arts Charter High School, Capital High School, Central Academy High School,
Mountain View High School, Lowell Scott Middle School, Hillcrest Elementary, Garden City Community School, Kuna High

School

TEACHERS

Terri Nicholson, Amy Pinkerman, Sharon Kerr, Brad Peachery, Shannon Cullen, Lisa Churchman, Bryan Wheeler, Pat
Bronner, Kim Soper, Mike Kauston, Bill Driscoll, Mike Dawley, Crystal Gunderson, George Ragan, Kim Aronson,

Cheryl Richardson, Marin Ramey, Emilee Merrell

ATTORNEY VOLUNTEERS

Walt Donovan, Steve Olson, Lynette McHenry, Angela Nelson Edwards, Mike Gilmore, Joe Miller, Merritt Dublin,
David Christensen, Trudy Fouser, Debra Young Irish, Michael Bartlett, Robyn Fyffe, Michael Lojek, Rebekah Cude,
David Henseley, Jennifer Dempsey, Becky Broadbent, Larry Hunter, Nancy Bishop, Ritchard Eppink, Rod Gere, David
Lorello, Tom McCabe, Randal French, Janis Dotson, Kelly Miller, Mack Redford, Cathy Naugle, Whitney Welsh, Tobi
Mott, Monty Berecz, Kris Sasser, Peter Anderson, Stephen Suarez, Kate Kelly, Judith Brawer, Russell Johnson

Accepting referrals
for arbitration and mediation services

GEORGE D. CAREY

P.O. Box 171391
Boise, Idaho 83717
Telephone: (208) 866-0186
Email: gdcgdc@yahoo.com

@ Ao
M FGAL
B STAFFING

We are accepting applications and resumes from experi-
enced paralegals and other professional office staff.

Your legal staffing
resource for part-time and
full-time employees.

Contact Merrily Munther
or Mary Lou Brewton-Belveal
at (208) 344-4566
info@idaholegalstaffing.com
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Jim Davis

Idaho attorneys—we are stuck in 1982! Your help is needed
to move us into 2008, and beyond.

In 1982, Idaho was the third state to adopt an Interest On
Lawyers’ Trust Account program (IOLTA). Under the IOLTA
program, interest earned on Idaho attorneys’ trust accounts is
channeled through the charitable Idaho Law Foundation, Inc.
(ILF) to help fund law-related, public-interest programs.
Historically, these programs have included funding for legal
services to domestic-violence victims and to the impoverished,
as well as legal education to high school students through youth
government programs and scholarships for University of Idaho
Law School students who are willing to provide public service.

When IOLTA programs were conceptualized in the 1980s,
there were few bank products that provided two critical features
for lawyers’ trust accounts—high level of safety for the principal
and high liquidity. The one bank product that met both criteria at
the time was interest-bearing checking accounts. The amount of
interest paid on such accounts is historically very low. Thus,
even today some IOLTA accounts in Idaho have stated interest
rates as low as 0.05%.

While the interest rates on IOLTA accounts remain stuck in
the 1980s, the need for additional funding for law-related, pub-
lic-interest programs has grown exponentially. Every year, the
requests to ILF for IOLTA funds far exceed the amount earned
and available. The need to provide legal services to the poor is
well-documented and publicized in Idaho. Annually, by far the
largest recipients of IOLTA funding are Idaho Legal Aid and the
Idaho Volunteer Lawyers’ Program, both of which provide legal
services to the underprivileged. From 1985 through 2008, over
75% of the grants awarded by ILF have been for legal services
to the disadvantaged. Yet, Idaho Legal Aid recently announced
that it only has sufficient funding to represent about twenty per-
cent of the people who seek its services.

At the same time, since the 1980s banks have created higher-
yield products that have both the safety and liquidity features
required by the IOLTA program. With the advent of these high-
er-yield bank products, it is nearly impossible to justify pinning
the interest rate to interest-bearing checking accounts for our
IOLTA program.

In short, while the needs for IOLTA funds have grown and
new suitable bank products with higher-yield interest rates exist,
the IOLTA program funding source—interest on lawyers’ trust
accounts—has remained largely stagnant for 22 years. However,
Idaho is not alone. All 50 states and the District of Columbia
have IOLTA programs that initially tied the interest rate to inter-
est-bearing checking accounts. Similarly, nationally there is an
ever-increasing need for law-related, public-interest programs.

In response to these factors, states have considered various
means to enhance revenue from lawyers’ trust accounts. The
means championed in many states is known as “rate comparabil-
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Chair, Revenue Enhancement Committee

ity.” The simplified, central concept of rate comparability is that
IOLTA accounts should earn interest at the same rate as the high-
est rate paid by a bank to its other customers for similar accounts.
In those states where rate comparability has been adopted,
income from IOLTA accounts has increased dramatically. For
example, in Florida, income grew almost 300% from June 2004
to June 2006.

There are currently 21 states, including our neighboring
states of Utah and California, that have adopted some form of
rate comparability. Idaho is now formulating its own plan for rate
comparability. In March 2008, ILF created a temporary commit-
tee to study interest-rate comparability. The members of the
Revenue Enhancement Committee include bankers, a certified
public accountant, and attorneys. The Committee first met in
March 2008. The Committee has considered various rate compa-
rability plans. As of June 18, 2008, the Committee has refined
and recommended an IOLTA Revenue Enhancement Campaign.
ILF Board has approved the Campaign.

The Committee’s recommendation is that a year be devoted
to increasing IOLTA rates through direct negotiation with banks.
Banks will be encouraged to increase the rates on IOLTA
accounts to at least 70% of the current Federal Funds rate, based
upon a net yield of all IOLTA accounts held at the bank. In addi-
tion to the increased interest rate, negotiations will also focus
upon elimination of bank service fees on IOLTA accounts and
agreement to minimum reporting requirements. Any bank that
meets these criteria will become an IOLTA Leadership Bank. At
the same time, attorneys will be encouraged to spur their banks
to become Leadership Banks or to place their IOLTA accounts
with Leadership Banks.

While the Committee is in the earliest phase of the Revenue
Enhancement Campaign, six banks have already agreed to be
Leadership Banks. The banks are Bank of the Cascades, Idaho
Trust National Bank, Key Bank, Mountain West Bank, U. S.
Bank, and Zions Bank. Heartfelt gratitude and appreciation goes
to these courageous banks for stepping forward to help with this

IDaHO Law FOURDATION
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2008 LEADERSHIP BANKS

* Bank of the Cascades
Idaho Trust National Bank
Key Bank
Mountain West Bank
US Bank
» Zions Bank




IOLTA Quiz FOR ATTORNEYS

1. Do you know whether you or your law
firm have an Interest On Lawyers’ Trust
Account (IOLTA Account)?

2. Do you know at which bank you have
your IOLTA Account?

3. BONUS QUESTION: Do you know the rate
of interest paid by your bank on your IOLTA
Account?

4. Do you know to whom your bank pays
the earned interest?

5. Do you know for what the interest is
used?

FOR ANSWERS SEE PAGE 43

Campaign. Committee members are currently engaged in prelim-
inary discussions with some of the 30 other Idaho banks with
IOLTA accounts.

To make the Revenue Enhancement Campaign successful,
we need all of the attorneys in Idaho who have IOLTA accounts
to ask their banks to become Leadership Banks. Revenue
Enhancement Committee members are currently contacting
attorneys with larger IOLTA account balances to work with ILF
and the Committee to encourage their banks to become
Leadership Banks. If your bank has not already joined in the
Campaign, you may be contacted soon.

Rate comparability in the 21 states that have thus far adopted
it is much more complex and imposing than the Idaho plan. One
of the benefits of the Idaho plan is its simplicity. Under Idaho’s

plan banks need not attempt to identify which of its account
products is akin to IOLTA accounts and determine the highest
rate paid to other customers. Rather, the interest rate is merely
derived from the benchmark Federal Funds rate. Moreover, the
Campaign is, at least initially, based upon negotiation and volun-
tary compliance rather than a compulsive or mandatory plan as
adopted in other states. After all, since enhanced IOLTA funding
provides a benefit to everyone, attorneys and banks, alike, should
willingly want to participate. If Idaho attorneys and banks
embrace this voluntary Campaign, there will be no need to con-
sider other alternatives.

Idaho attorneys—we need your help to move beyond 1982!
Please contact your banker and inquire whether your bank will
become a Leadership Bank. In addition, please be receptive
when you are contacted to request your assistance in negotiating
with your bank.

If you have any questions about this article, the Revenue
Enhancement Committee, or the IOLTA Revenue Enhancement
Campaign, please contact Jim Davis email: jdavis@davisjd.com,
Carey Shoufler email: cshoufler@isb.idaho.gov, Staff Liaison to
the Revenue Enhancement Committee, Diane Minnich email:
dminnich@isb.idaho.gov, Executive Director of the Idaho State
Bar and ILF, or any member of the Revenue Enhancement
Committee.

ABOUT THE AUTHOR

Jim Davis is an attorney in Boise, Idaho,
and the Chair of the Revenue Enhancement
Committee.

Environmental Litigation Support

Does your case involve complex issues
related to environmental law or regula-
tion? Air, water, soil or waste pollution?

Technical advice, evaluation & recom-
mendations tailored to your situation.

Demonstrated experience in civil and criminal matters.
Expert reports, depositions and testimony.

Mark Torf, TORF Environmental Management, (208) 345-7222
Review expertise and services — www.torf.us  email - mtorf@torf.us

Mediation and Arbitration Services

D. Duff McKee

Practice limited to alternative dispute resolution services

Post Office Box 941 Telephone: (208) 381-0060
Boise, Idaho 83701 Facsimile: (208) 381-0083

Email: ddmckee@idacomm.net
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SPECIAL THANKS
IVLP VOLUNTEERS ASSISTING SENIORS

Felpdid The Bromossiam Seres s svbs

For many Idaho seniors, community Senior Centers or other community-based organizations offer a variety of services that
improve their lives. In six Idaho cities those services include free consultation with a local attorney to answer their legal questions
and point them in the right direction. The Idaho Volunteer Lawyers Program would like to extend special thanks to the follow-
ing attorneys who have collectively contributed hundreds of hours providing pro bono advice and consultation to seniors during
2008.

Boise SENIOR CENTER MERIDIAN SENIOR CENTER

Eric Aaserud, Perkins Coie, LLP Mark S. Freeman, Foley Freeman, PLLC
Steve Alkire, Eberle, Berlin, Kading, Turnbow & POCATELLO SENIOR CENTER

McKilveen, C_htd' Kirk B. Hadley, Racine, Olson, Nye, Budge &
Laura E. Burri, Ringert Clark, Chtd. Bailey, Chtd.

Thomas B. Dominick, Dominick Law Offices, PLLC
Rick Goodson, Hawley Troxell Ennis & Hawley,
LLP

Lorna K. Jorgensen, Ada County Prosecutor’s Office
Craig Meadows, Hawley Troxell Ennis & Hawley,

LEGAL LINK, ST. VINCENT DEPAUL CENTER,
COEUR D’ALENE

Jeffrey J. Aultman, Paine Hamblen, LLP

Rick Baughman, Law Office of Rick Baughman
R. Romer Brown, Brown, Justh & Romero, PLLC

LLP
John McGown, Hawley Troxell Ennis & Hawley, Steven P. Frampton
LLP Terrance W. Hannon

Dale Holst

Fonda L. Jovick, Paine Hamblen LLP

David K. Robinson Jr.

Christopher Schwartz, Palmer George, PLLC
Chuck Sheroke, Idaho Legal Aid Services Inc.

Denise Penton, Penton Law Offices, PLLC
Christine M. Salmi, Perkins Coie, LLP

Stan Tharp, Eberle, Berlin, Kading, Turnbow &
McKlveen, Chtd.

MOUNTAIN HOME SENIOR CENTER Richard P. Wallace, Richard P. Wallace Attorney
Jay R. Friedly, Hall, Friedly & Ward Alan M. Wasserman, Idaho Legal Aid Services Inc.
Brian B. Peterson, Hall, Friedly & Ward Roland Watson, Watson Law Office, Chrtd.

IDAHO FALLS SENIOR CENTER
Boyd J. Peterson, Law Offices of Boyd J. Peterson
John M. Sharp

| PLEASE HELP! |
To continue to provide these services in the six cities listed above volunteers are needed. Even more important, if you live or
work in one of the dozens of Idaho communities that do not have a clinic for seniors, IVLP will help you to start a program in
your area. Contact Mary Hobson at 1-800-221-3295 or mhobson@isb.idaho.gov.

| IVLP VOLUNTEERS |

Famtly Law Pro Se Clinic Volunteers Paralegal Volunteers

L to R, front row: Denise Penton, Beth Smethers, Dara Labrum, Sara LtoR, front row: Kevin Kluckhorn, André Bartholoma, Suzanne
Bearce. Back row, L to R: Tom Dominick, Chris Christensen, Mark McFarlane. and Donna Ortmann. L to R Standing are Al Gill

Coonts and Greg Adams. (instructor), Ralph Blount (instructor), Adrian Daniluc, Chrystal

Shoup, Victoria James, Elizabeth Spenner, and Avery Epperly.
Volunteers not pictured, Camilla Hartley and Sunciaray Price.
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2008 ILF/ISB ANNUAL MEETING

Outgoing ISB President Terry White (L) talks with incoming ISB President
Dwight Baker and Commissioner Doug Mushlitz about writing the
President’s column for The Advocate.

Mike Felton, newest Idaho Law Foundation board member gets a
few tips from incoming ILF President Chuck Homer.

US Bank and Key Bank are two of the ILF IOLTA Leadership ; ; — - ——
Banks. Ridgley Denning, US Bank and ILF Board Member, talks ILF Board Treasurer, Kevin Satterlee discusses IOLTA Leadership Banks
with Jeff Hancock, Key i3ank. ’ with outgoing ILF President Linda Judd.

FourTH JubicIAL DisTRICT RECOGNIZES M. ALLYN DINGEL, JR.

In recognition of his outstand-
ing contributions advancing,
promoting, and improving the
administration of justice in the
State of Idaho; the Fourth
Judicial District judges dedicat-
ed a courtroom in the Ada
County Courthouse to Allyn
Dingel. The ceremony was July
1, 2008.

Chief Justice Eismann and Allyn Dingel share a laugh
about the length of time Allyn promises to take when
he talks about the ceremony.

The judges presented Allyn with a signed carica-
ture alluding to his “understanding” of time lim-

- itations. The drawing was done by K. Ray Carl Burke, congratulates Allyn, his former longtime
M. Allyn Dingel, Jr. Johnson, 2L at UI College of Law. partner.
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OF INTEREST

ON THE MovVE

Erika Birch, has joined the firm Strindberg & Scholnick,
LLC, who recently opened an office in Boise. She will manage
the Boise office, while working on a wide variety of employment
and labor law matters for individuals and corporations. She prac-
ticed employment law in Colorado and Utah before settling
down in Idaho with her husband Grady Wright, who teaches
mathematics at BSU, their two kids, and their dog Jelly. The
office is located at: 671 E. Riverpark Lane, Ste. 130, Boise, ID
83706; Tel: (208) 336-1788; Fax: (208) 344-7980; www.idaho-
jobjustice.com

Colleen Zahn has joined Hall, Farley, Oberrecht and Blanton
as a new associate. She received her B.S. degree in
Communications from the University of Idaho in 1995. She
received her J.D., magna cum laude, from the University of
Idaho in 2000. While in law school, she was a member of her law
school’s mock trial team, which was ranked seventh in the
nation. As an undergraduate, she was a member of the honors
society Phi Beta Kappa. She has also been active in the Idaho
State Bar, serving as former chair of the Young Lawyers Section,
serving a five-year term on the Public Information Committee,
and a three-year term on the IOLTA. Fund Committee; as well as,
volunteering her time with the Idaho Law Foundation Mock
Trial program and Bar Exam Grading. She was a recipient of the
Idaho State Bar’s Public Service Award in 2004. Previously, she
was an associate with Naylor and Hales. She can be reached at
(208) 395-8500.

The firms Holland & Hart LLP and Hale Lane Peek
Dennison & Howard announced they will combine forces. Hale
Lane is one of Nevada’s largest law firms. Holland & Hart, is the
largest law firm based in the Mountain West, and expanded into
Nevada in 2006. This combination allows them to provide
enhanced legal services across the region, with both firms con-
tinuing to maintain strong connections to their communities. The
combined firm will result include 415 attorneys firm-wide with
63 of them in Nevada. The firm will maintain the name Holland
& Hart LLP. It will have offices in Reno, Carson City, and Las
Vegas. For more information on Holland & Hart and Hale Lane,
please visit www.hollandhart.com or www.halelane.com.

Matthew Whipple, has joined the law firm of Zarian,
Midgley and Johnson, Boise, as a registered patent attorney and
former patent examiner for the U.S. Patent and Trademark
Office. He has represented many Fortune 500 companies in both
procuring and defending intellectual property. Prior to joining
Zarian Midgley, he practiced with two Washington, D.C. law
firms. He can be reached at (208) 949-0304.

Timothy S. Callender, has joined Foley Freeman PLLC, as
an associate attorney. Mr. Callender received his B.A. in history

42 The Advocate » August 2008

and political science from The College of Idaho in 2000. He
received his J.D. from the University of San Diego School of
Law in 2004, and was admitted to the Idaho State Bar in 2007.
His areas of emphasis include civil litigation, criminal defense,
immigration law and workers’ compensation. He is a member of
the Young Lawyers’ and Workers’ Compensation sections of the
Bar. He can be reached at (208) 888-9111

Jacob D. Twiggs, has joined the Mini-Cassia Public
Defender’s Office. His principal duties will include adult misde-
meanor cases in Cassia County. He is a native of Blackfoot. He
holds degrees in arts and sciences from BYU-Idaho; a B.A. from
BSU, and a J.D. from Thomas M. Cooley Law School in
Lansing, Michigan. He can be reached at (208) 878-6801, and
his email address is jtwiggs@cassiacounty.org

James R. Stoll has joined the firm of Naylor & Hales, P.C.,
as an associate attorney. He received his undergraduate degree
from the University of Idaho, and was awarded his law degree
from Cleveland State University, Cleveland-Marshall College of
Law. He has been in private practice, and clerked for Senior
District Court Judges D. Duff McKee and Daniel C. Hurlbutt of
the Idaho Fourth Judicial Districts. He is admitted to practice in
Idaho and in the United States District Court for the District of
Idaho. His current practice areas include general litigation,
municipality defense, administrative law, and family law.  You
can contact him at Naylor & Hales, P.C., 950 W. Bannock Street,
Suite 610, Boise, Idaho 83702, (208) 383-9511, or by email at
jrs@naylorhales.com.

Leslie G. Murray has joined Technology
Law Group, PLLC (TLG) as Intellectual Property
Counsel. He is a registered patent attorney and is
admitted to practice before the United States
Patent and Trademark Office. He is admitted to
| practice law in Idaho and California and before

5 the Court of Appeals for the Federal Circuit. He
earned his J.D. at the University of Idaho’s College of Law. He
has Masters’ degrees in management science and aeronautical
engineering from the Naval Postgraduate School in California.
He holds a bachelor’s degree in physics from the University of
Idaho. He is a retired Lieutenant Commander of the United
States Navy. Previously he worked for Hewlett-Packard, IBM,
and was Senior Associate with Davis & Schroeder in Monterey,
California. Prior to his legal career, Les was an electrical engi-
neering instructor with University of Idaho’s College of
Engineering. He has a high technology intellectual property
practice with an emphasis on strategy, patents, and commercial-
ization. His practice encompasses the preparation and prosecu-
tion of foreign and domestic patent applications for mechanical,
electrical, electronic, computer hardware, software, and related
technologies; patentability, validity, and infringement legal opin-



ions; intellectual property transactions, including Open Source
licensing; and select litigation matters. He can be reached at
(208) 939-4472.

RECOGNITION

Matthew Hicks has been made partner at Holland & Hart,
Boise. He joined Holland & Hart’s, Boise office, in 2001. He
received his J.D. from Notre Dame Law School in 1996. His pri-
mary focus is on real estate transactions, including acquisitions
and sales, financing, commercial leasing, title-related issues, and
shopping center, office and other commercial development. He
also represents lenders and borrowers in secured and unsecured
financing transactions, and loan workouts and restructurings.
Prior to joining Holland & Hart, he was with the law firm of
Hall, Farley, Oberrecht & Blanton, Boise. He is a recipient of the
Idaho Business Review’s 2008 Accomplished under Forty
Recognition Award. He can be reached at (208) 342-5000.

Lauren Maiers Reynoldson has been made partner at Spink
Butler, Boise. Her practice focuses in the areas of real estate and
commercial transactions, advising and assisting clients on all
aspects of real estate transactions, loan negotiations, leasing and
title work, land use and development work, assisting clients with
land use entitlements, development of multi-use projects and
representation in front of governmental agencies, cities and
counties. Prior to joining Spink Butler, LLP, she was a Senior
Attorney for Albertsons, Inc. She is a recipient of the Idaho
Business Review’s 2008 Accomplished under Forty Recognition
Award. She can be reached at (208) 388-0245.

Melanie Rubocki has been made partner and head of Boise
office business law department at Perkins Coie, Boise. Her prac-
tice area focuses on mergers and acquisitions, emerging growth
companies, private equity and venture capital, corporate gover-
nance and transactions, financial transactions and restructurings,
as well as real estate transactions and financings. She has rep-
resented corporate clients in debt and equity financings, mergers
and acquisitions, technology transfer transactions, and commer-
cial real estate transactions and financings. She is a recipient of
the Idaho Business Review’s 2008 Accomplished under Forty
Recognition Award. She can be reached at (208) 343-3434.

Emile Loza, Managing Attorney and
Founder of Technology Law Group, PLLC, has
been awarded the Certified Licensing

! Professional credential by the Licensing
Executives Society, the world’s largest associa-
tion of intellectual property licensing profession-
als. The Certified Licensing Professional desig-
: - ! nation requires demonstrated proficiency, experi-
ence, and skill in eight domains, including intellectual property
strategy, protection, and valuation. The CLP standards also
require demonstrated leadership in the assessment and develop-
ment of opportunities to commercialize and monetize intellectu-
al property, and requires expertise in marketing intellectual prop-

erty, negotiations, and development, drafting, and post-execution
management and enforcement of licensing agreements. To con-
tact Emile Loza, JD, MBA, CLP, please email eloza@technolo-
gylawgroup.com or call (208) 939-4472.

Jim Hansen has retired after thirteen years of service from
the United Vision for Idaho and United Action for Idaho. Prior
to his work with UVI/UAI, Jim worked in the Idaho Legislature
for six years. In 1994, he began working on behalf of many of
the coalition participants to organize the founding of the United
Vision for Idaho. He is trained as an attorney and mediator. He
practiced law with a Boise law firm from 1986-1991. From
1992-94 Jim ran the Office of Conflict Management Services at
Boise State University. Jim helped to create the Fund for Idaho,
a new foundation in Idaho nurturing social justice. In 2006, Jim
took a sabbatical from UVI to run for the United States
Congress. He was born, and raised, in Idaho Falls and currently
lives in Boise with his family. He can be reached at hansen-
jim@aol.com

John Rosholt, Barker, Rosholt & Simpson, LLP, was hon-
ored with the University of Idaho law school’s Award of Legal
Merit at commencement ceremonies in May. This prestigious
award recognizes the contributions of an Idaho law graduate
whose career exemplifies the best in the legal profession. Don
Burnett, the dean of the University of Idaho law school said of
Rosholt, “His open and congenial personality has been very
important in resolving potentially very contentious disputes over
surface and groundwater, particularly in southern Idaho.”
Prominent water-related matters on which Rosholt worked
include the Snake River Basin Adjudication, the Endangered
Species Act and the Clean Water Act. He can be reached at
Barker, Rosholt & Simpson, LLP, PO Box 485, Twin Falls, ID
83303, (208) 733-0700.
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Answers to IOLTA sz on page 39
1. If you have an interest-bearing trust account in your
name and you have not opted-out of the IOLTA pro-
gram, the answer is yes.
2. There are currently 34 banks in Idaho where attor-
neys have IOLTA accounts.
3. The rates vary, but they have historically been very
low. For instance, currently, at least one bank has a stat-
ed interest rate of only 0.05%.
4. The interest is paid to the Idaho Law Foundation,
Inc.
5. The funds earned on IOLTA accounts are used for
charitable purposes. (See Rule 1.15(i), Idaho Rules of
Professional Conduct.)
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DIRECTORY UPDATES

5/2/08 — 7/1/08

Jonathan Bradley Ahten
11211 Hickory Dale Drive
Boise, ID 83713
(208) 941-2237
jbahten@vandals.uidaho.edu

Denton P. Andrews

Law Office of Denton P.
Andrews

111 Main Street, Ste. 177
Lewiston, ID 83501

(208) 743-8200

Fax: (208) 743-0616
andrewslaw(@clearwire.net

Christopher S. Atwood
Ada County Prosecutor’s
Office

200 W. Front Street, Rm
3191

Boise, ID 83702

(208) 287-7700

Fax: (208) 287-7709
catwood2@adaweb.net

Boyd L. Baggett

109 S. Hidden Valley Rd.
Rexburg, ID 83440
(208) 356-3973
baggett@ida.net

Randall Scott Barnum
Capitol Law Group, PLLC
PO Box 2598

Boise, ID 83701-2598
(208) 344-8990

Fax: (208) 344-9140
rbarnum@capitollaw-
group.net

Keith Lee Barton

Keith Barton &
Associates, PC

859 W. South Jordan
Pkwy, Ste. 200

South Jordan, UT 84095-
3510

(801) 858-3770

Fax: (801) 858-3771
keithb@keithbartonlaw.com

(includes reciprocals)

William James Batt

101 S. Capitol Blvd., 5th
Floor

Boise, ID 83702

(208) 447-7343
bill@battlaw.com

John Lester Bayley
634 W. Apache Street
Farmington, NM 87401-
5832

Hon. Mark Allen Beebe
785 Calder

American Falls, ID 83211
(208) 226-5576

Fax: (208) 226-7612
mbeebe@co.power.id.us

Barbara Ann Beehner-
Kane

3648 Yorktown

Boise, ID 83706

Matthew James Beeter
Office of the Attorney
General

1410 N. Hilton

Boise, ID 83706

(208) 373-0448

Fax: (208) 373-0481
matthew.beeter@deq.
idaho.gov

Hon. Lamont Christian
Berecz

Ada County Magistrate
Court

6300 W. Denton

Boise, ID 83704

(208) 287-7700

Fax: (208) 287-7709
mberecz@adaweb.net

Jacob Alma Bernhardt
Irish, Cardon & Bernhardt,
LLP

PO Box 299

Boise, ID 83701-0299
(208) 344-3839

Fax: (208) 344-7100
jbernhardt@jirishcardon-
law.com

Dwight F. Bickel

9231 W. Steve Street
Boise, ID 83714-0582
(208) 887-3738

Fax: (208) 888-3083
dfbickel@livingtrusts.info

Glenn Scott Blaser
9266 Winter Berry Drive
West Jordan, UT 84088-
6155

(801) 277-2124

Fax: (801) 278-9164
scott@scottblaser.com

Rondee Blessing
Office of the Attorney
General

PO Box 83720

Boise, ID 83720-0010
(208) 334-4103

Fax: (208) 854-8074
rondee.blessing@ag.
idaho.gov

ALTERNATIVE DISPUTE RESOLUTION

Merlyn W. Clark

Mr. Clark serves as a private hearing officer, federal court discovery master,
neutral arbitrator and mediator. He has successfully conducted more than 500
mediations. He received the designation of Certified Professional Mediator
from the Idaho Mediation Association in 1995. Mr. Clark is a fellow of the
American College of Civil Trial mediators. He is a member of the National
Roster of Commercial Arbitrators and Mediators of the American Arbitration
Association and the National Panel of Arbitrators and Mediators for the
National Arbitration Forum. Mr. Clark is also on the roster of mediators for
the United States District Court of Idaho and all the Idaho State Courts.

Mr. Clark served as an Adjunct Instructor of Negotiation and Settlement
Advocacy at the Straus Institute For Dispute Resolution, Pepperdine
University School of Law in 2000. He served as an Adjunct Instructor at the
University of Idaho College of Law on Trial Advocacy Skills, negotiation
Skills, and Mediation Advocacy Skills. He has lectured on evidence law at the
Magistrate Judges Institute, and the District Judges Institute annually since
1992.

- Arbitration

- Mediation

- Discovery Master

- Hearing Officer

- Facilitation

- Education Seminars

- Small Lawsuit Resolution Act

Phone: 208.388.4836
Fax: 208.342.3829
mwc@hteh.com

877 Main Street - Suite 1000
Boise, ID 83702
www.hawleytroxell.com

HAWLEY TROXELL

ENNIS & HAWLEY Lip
ATTORNEYS AT LAW

HTEH
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greener|burke|shoemaker|p.a.
Civil Trial and Appellate Practice

Experienced Attorneys.
Accepting Referrals

for

Trial and Appellate Work.

950 West Bannock St., Ste. 900, Boise, Idaho 83702

208-319-2600

www.greenerlaw.com

Ralph Reed Blount
Boise City Attorney’s
Office

PO Box 500

Boise, ID 83701

(208) 384-3870

Fax: (208) 384-4454
rblount@cityofboise.org

Andrew C. Boyd
Abherin, Rice & Anegon
PO Drawer 698
Lewiston, ID 83501
(208) 746-3646

Fax: (208) 746-3650
aboyd@aralawoftice.com

Brian Lawrence Boyle
1999 Eagles Homestead
Dr.

Ammon, ID 83406

Andrew Chris Brassey
Brassey, Wetherell &
Crawford, LLP

PO Box 1009

Boise, ID 83701-1009
(208) 344-7300

Fax: (208) 344-7077
acb@brassey.net

Carol Lynn Brassey
2602 Terrace Way

Boise, ID 83702

(208) 338-6623
cbrassey@quickidaho.com

Amy McNally Brown
2517 W. Pleasanton
Boise, ID 83702

(208) 336-1720
amymcnally815@hot-
mail.com

Laura Ellen Burri
Ringert Law, Chtd.

PO Box 2773

Boise, ID 83701

(208) 342-4591 Ext: 133
Fax: (208) 342-4657
Iburri@ringertlaw.com

Timothy Sol Callender
Foley Freeman, PLLC

PO Box 10

Meridian, ID 83680

(208) 888-9111

Fax: (208) 888-5130
tcallender@foleyfreeman.com

David Alan Christensen
Canyon County
Prosecutor’s Office

1115 Albany Street

Valerie Nicole Charles
1928 S. Peppercorn Place
Boise, ID 83709

(208) 794-1146

William Jonathan Carter
Dean & Carter, PLLC
10221 W. Emerald, Ste.
100

Boise, ID 83704 valerie.charles@avoture.com  Caldwell, ID 83605
(208) 322-5678 Phu Hung Chau (208) 454-7391

Fax: (208) 322-3337 Reese Law Office Fax: (208) 454-7474
carter(@dean- 250 Northwest Blvd. dchristensen(@canyonco.org

carterlaw.com Coeur d’Alene, ID 83814

(208) 596-2032
pchau@vandals.uidaho.edu

E. Brian Chernecke
419 Oak Road

Clear Lake Shores, TX
77565-2432
txzephyr@hotmail.com

Andrew Rodney Choate
Department of Homeland
Security

5272 S. College Drive
Salt Lake City, UT 84123
(801) 236-4200
cyandyus@yahoo.com

Matthew Todd
Christensen

Angstman, Johnson &
Associates, PLLC

3649 N. Lakeharbor Lane
Boise, ID 83703

(208) 384-8588

Fax: (208) 853-0117
mtc@angstman.com

Maureen E. Cassidy
14196 Mission Pointe
Loop

Nampa, ID 83651
(208) 353-9649

Fax: (208) 466-5841
maureen_cassidy@hot-
mail.com

Joshua Kyle Chandler
Melaleuca, Inc.

3910 S. Yellowstone
Highway

Idaho Falls, ID 83402
(208) 522-0700

Fax: (208) 534-2063
jchandler@melaleuca.com

Adam Sean Christenson
Ringert Law, Chtd.

PO Box 2773

Boise, ID 83701

(208) 342-4591

Fax: (208) 342-4657
adam@ringertlaw.com
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Jeffrey Robert
Christenson

Ringert Law, Chtd.
PO Box 2773

Boise, ID 83701
(208) 342-4591

Fax: (208) 342-4657
jeffc@ringertlaw.com

David Patrick Claiborne
Ringert Law, Chtd.

PO Box 2773

Boise, ID 83701

(208) 342-4591 Ext: 120
Fax: (208) 342-4657
dpc@ringertlaw.com

D. Blair Clark

Law Office of D. Blair
Clark, PLLC

1513 Tyrell Lane, Ste. 130
Boise, ID 83706

(208) 475-2050

Fax: (208) 475-2055
dbc@dbcclarklaw.com

Daniel Gregory Cooper
Kootenai County Public
Defender’s Office

Dept. PD

PO Box 9000

Coeur d’Alene, ID 83816-
9000

(208) 446-1700 Ext: 1727
Fax: (208) 446-1701
dcooper@kcgov.us

James Edward Monroe
Craig

Immigration & Customs
Enforcement

Office of the Principal
Legal Advisor

80 N. Hughey Avenue, Ste.

310

Orlando, FL 32801

(407) 236-9932
jimcraig@idahovandals.co
m

John Nick Crawford
Brassey, Wetherell &
Crawford, LLP

PO Box 1009

Boise, ID 83701-1009
(208) 344-7300

Fax: (208) 344-7077
jnc@brassey.net

Christopher Lyle Daines
Chris Daines Law

40 W. Cache Valley Blvd.,
Ste. 7D

Logan, UT 84341

(435) 752-1750

Fax: (435) 752-1950
chris@daineslaw.com

Danielle Miriam Dancho
Arizona Department of
Environmental Quality
750 E. Northern Avenue,
#1059

Phoenix, AZ 85020

(602) 771-4210

Fax: (602) 771-2366
dmd@azdeq.gov

Kevin Eugene Dinius
Morrow, Dinius & Fischer,
PLLC

5680 E. Franklin Rd., Ste.
220

Nampa, ID 83687

(208) 475-2200

Fax: (208) 475-2201
kdinius@morrowdinius.com

Kim J. Dockstader

Intel Corporation

8715 Vic Lane

Middleton, ID 83644-5693
(208) 368-4527

Fax: (208) 368-4537
kimyj.dockstader@intel.com

Thomas Brian Dominick
Dominick Law Offices,
PLLC

500 W. Bannock

Boise, ID 83706

(208) 336-2844

Fax: (208) 342-6553
tom@dominicklawof-
fices.com

Richard Kim Dredge
Dredge Koontz, PLLC
2537 W. State Street, Ste.
210

Boise, ID 83702

(208) 342-3533

Fax: (208) 342-6870
rkd@dklawyers.net

THE ERISA Law Grour, PA.

Robert L. Drozda
Drozda Law Offices,
PLLC

2537 W. State Street, Ste.
140

Boise, ID 83702-2200
(208) 344-9355

Fax: (208) 344-4678
drozdarl@drozdalaw.com

Merritt Lynn Dublin
Idaho State Appellate
Public Defender’s Office
3647 Lake Harbor Lane
Boise, ID 83703

(208) 334-2712

Fax: (208) 334-2985
mdublin@sapd.state.id.us

Stephen S. Dunn
Merrill & Merrill, Chtd.
PO Box 991

Pocatello, ID 83204-0991
(208) 232-2286

Fax: (208) 232-2499
ssd@merrillandmerrill.com

A practice devoted exclusively to Employee Benefit issues including 401 (k),
Retirement, Deferred Compensation, Health, Cafeteria and other plans
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Mediator / Arbitrator
Richard H. Greener

* 30+ years as an experienced civil litigator; available for Q_H:[_‘]__._'ﬂk (_J:"U, rt DﬁF)CH t II]LQV LLL
ADR g
* Mediator on the Supreme Court and Federal Court Civil
Case Mediators Rosters

* Certified by Institute for Conflict Management’s Mediation

donthmst kahos conrt reporting bomtiopie

training/seminar :

+ Completed 40 hours of basic civil mediation PMB 219 111 J_'J:‘l,_'i_"..lfl'i:-';’l}', c'huil_:‘ 133
training at University of Idaho, including 40 hours of IMA Boise, Idaho &S0 TR00

core training

Dispute Resolution Services Office: (208) 7867476 o (208) 484-6300
Greener, Burke & Shoemaker, P.A.

rgreener@greenerlaw.com s VMR R LT AT
950 W. Bannock Street, Suite 900 Boise, ID 83702 Lz falel b T4
Phone: (208) 319-2600; Facsimile: (208) 319-2601
For more information see website: www.greenerlaw.com resl e o s = WL |_'::_'|j'-:_1]1_j| Rs |
I

Wendy Q. Dunn Sharon Louise Fields Richard R. Friess Nancy Jo Garrett Patrick Joseph Grace
Boise City Attorney’s PO Box 7781 Thomsen Stephens Law Moffatt, Thomas, Barrett,  Office of the Attorney
Office Boise, ID 83707 Offices, PLLC Rock & Fields, Chtd. General

PO Box 500 (208) 608-8352 2635 Channing Way PO Box 829 1090 E. Watertower Street
Boise, ID 83701 Julie Klein Fischer Idaho Falls, ID 83404 Boise, ID 83701 Meridian, ID 83642

(208) 384-3870 Morrow, Dinius & Fischer, (208) 522-1230 (208) 345-2000 (208) 334-2400

Fax: (208) 384-4454 PLLC Fax: (208) 522-1277 Fax: (208) 385-5384 Michael A. Hall
wdunn@cityofboise.org 5680 E. Franklin Rd., Ste. rifriess@thomsen- njg@moffatt.com Kowallis & Mackey
Gery W. Edson 220 stephenslaw.com John H. George Jr. Development

Gery W. Edson, PA Nampa, ID 83687 M. Laurie Litster Frost Palmer George, PLLC 398 S. 9th Street, Ste. 260
PO Box 448 (208) 475-2200 Litster Law 923 N. 3rd Street Boise, ID 83702

Boise, ID 83701 Fax: (208) 475-2201 6550 W. Emerald Road, Coeur d’Alene, ID 83814  (208) 385-9876 Ext: 104
(208) 345-8700 jfischer@morrowdinius.com  Ste. 108 (208) 665-5778 Fax: (208) 385-9883

Fax: (208) 389-9449 Steven Fisher Boise, ID 83704 Fax: (208) 676-1683 mikeh@naiboise.com
gedson@gedson.com Miller & Fisher (208) 375-9392 john@palmergeorgelaw.com  jonathon David Hallin
Kenneth Watson Eklund 802 W. Bannock, Ste. Fax: (208) 375-2403 Ronald S. George Hallin Law, PLLC

Idaho Office of Energy LP110 lauriefrost@gmail.com Ronald S. George, PA PO Box 1067

Resources Boise, ID 83702 Laurie Baird Gaffney 389 N. Mink Creek Road  McCall, ID 83638

PO Box 83720 (208) 888-9980 Gaffney Law Office, Pocatello, ID 83204 (208) 634-7118

Boise, ID 83720-0098 Fax: (208) 888-9970 PLLC (208) 232-2515 Fax: (208) 634-5880
(208) 287-4895 steven@millerandfishercom 591 Park Avenue, Ste. 302 ron@hostidaho.com wilcox.hallin@frontier-
Fax: (208) 287-6700 Lois Katherine Fletcher  1daho Falls, ID 83402 Jon Calvin Gould net.net
ken.cklund@oer.idaho.gov  Fletcher & West, LLP (208) 524-6655 Ringert Law, Chtd. David Hammerquist

S. Bryce Farris 1020 W. Main St., Ste. 210  Fax: (208) 524-6301 PO Box 2773 Ringert Law, Chtd.
Ringert Law, Chtd. Boise, ID 83702 laurielaw@ida.net Boise, ID 83701 PO Box 2773

PO Box 2773 (208) 336-2202 (208) 342-4591 Boise, ID 83701

Boise, ID 83701 Fax: (208) 336-4158 Fax: (208) 342-4657 (208) 342-4591 Ext: 128
(208) 342-4591 loisfletcher@fiberpipe.net jon@ringertlaw.com Fax: (208) 342-4657

Fax: (208) 342-4657 dlhammer@ringertlaw.com
bryce@ringertlaw.com
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Ammon Ray Hansen
Holland & Hart, LLP

PO Box 2527

Boise, ID 83701

(208) 342-5000

Fax: (208) 343-8869
arhansen@hollandhart.com

Rusty Breck Hansen
Mini-Cassia Public
Defender’s Office

PO Box 188

Burley, ID 83318

(208) 878-6801 Ext: 1
rhansen(@cassiacounty.org

Scott William Hansen
Lewis Hansen Waldo &
Pleshe, LLC

Eight E. Broadway, Ste.
410

Salt Lake City, UT 84111
(801) 746-6300

Fax: (801) 746-6301
swhansen@frcigroup.com

Debra Hanson

Dodge Law Office

PO Box 1333

Nampa, ID 83653

(208) 463-0681

Fax: (208) 442-0017
timdebbie@cableone.net

Richard Marshall Hart
Jr.

Sasser & Inglis, PC

PO Box 5880

Boise, ID 83705

(208) 344-8474

Fax: (208) 344-8479
rmh@sasseringlis.com

Katherine Kirstin
Heffner

Ludwig Law Offices
1218 Cumberland Drive
Boise, ID 83704-8442
(208) 378-9840
tkheff@msn.com

Casey Jacob Hemmer
Ada County Prosecutor’s
Office

200 W. Front Street, Rm
3191

Boise, ID 83702

(208) 287-7700

Fax: (208) 287-7709
chemmer@adaweb.net

Joyce Ann Hemmer
Brassey, Wetherell &
Crawford, LLP

PO Box 1009

Boise, ID 83701-1009
(208) 344-7300

Fax: (208) 344-7077
jah@brassey.net

Kevin Bruce Hiatt
Hamilton, Michaelson &
Hilty, LLP

PO Box 65

Nampa, ID 83653-0065
(208) 475-5719

Fax: (208) 475-5712
khiatt@nampalaw.com

Charles L. Honsinger
Ringert Law, Chtd.

PO Box 2773

Boise, ID 83701

(208) 342-4591 Ext: 129
Fax: (208) 342-4657
clh@ringertlaw.com

John McEvoy Howell
Brassey, Wetherell &
Crawford, LLP

PO Box 1009

Boise, ID 83701-1009
(208) 344-7300

Fax: (208) 344-7077
jhowell@brassey.net

Patrick James Inglis
Sasser & Inglis, PC
PO Box 5880

Boise, ID 83705
(208) 344-8474

Fax: (208) 344-8479
pji@sasseringlis.com

Debra Young Irish

Irish, Cardon & Bernhardt,
LLP

PO Box 299

Boise, ID 83701-0299
(208) 344-3839

Fax: (208) 344-7100
dyirish@irishcardonlaw.com

Robert Lynn Jackson
Litster Injury Lawyers

PO Box 9773

Boise, ID 83707-3773
(208) 375-9392

Fax: (208) 375-2403

bob jackson@litsterlaw.com

James Frederick
Jacobson

Sasser & Inglis, PC
PO Box 5880

Boise, ID 83705
(208) 344-8474

Fax: (208) 344-8479
jfj@sasseringlis.com

John Ryan Jameson
Washington Corporation
2322 Mary Jane Blvd.
Missoula, MT 59808
(406) 523-1326 Ext: 1763
Fax: (406) 523-1189
jjameson@washcorp.com

Research,

Drafting,
¢ Editing

Proper words in proper places

— Jonathan Swift

JAMES M. SMIRCH
ATTORNEY AT LAwW

1063 E. BUTTE AVE., CHALLIS, IDAHO 83220
208-940-19o1 - jsmirch@custertel.net
WEBLOG: jsmirch.blogspot.com

Do you have clients with

TAX PROBLEMS?

MARTELLE LAW OFFICE, P.A.
represents clients with
Federal and State tax problems

‘OFFERS IN COMPROMISE
‘APPEALS

‘BANKRUPTCY DISCHARGE
-INNOCENT SPOUSE
‘INSTALLMENT PLANS
‘PENALTY ABATEMENT

‘TaAX COURT REPRESENTATION
‘TAX RETURN PREPARATION

MARTELLE LAW OFFICE, P.A.
208-938-8500
82 E. State Street, Suite F
Eagle, ID 83616
E-mail:attorney@martellelaw.com
www.martellelaw.com
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ALPHA PROCE

BEEEE L ez

PROVIDING SOUTHWEST IDAHO WITH FAST,
RELIABLE & PROFESSIONAL SERVICE
* Standard service in Boise, Meridian & Eagle within
24 - 48 hours - $40
* Service available outside local area - $40 + $.39/mile
* Expedited and late night (11pm-6am) service
available - additional $20
* Free pick up and delivery to all local attorneys
* Prompt return of notarized affidavit of service
* Mobile Notary Public service available - $40
* Convenient monthly billing

WE ARE BONDED AND INSURED.
FOR SERVICE OR INFORMATION CONTACT:
Telephone: (208) 340-4845
Email:info@alphaprocessserving.com
Website: www.alphaprocessserving.com

Alpha Process Serving is a locally owned and operated business. As such we are proud to invest in
our community by donating $1.00 of every service to the Women and Children’s Alliance of Boise. Thank you for|

SS SERVING

supporting this effort, we appreciate your business.

LEGAL MALPRACTICE

and

DISCIPLINARY ISSUES

“37 Years’ Experience”
THOMAS MILBY SMITH

1s available for consultation, referral, and
association in cases of legal malpractice
(both plaintiff and defense), as well as
defense of lawyer disciplinary and/or
grievance issues.
Licensed in Washington since 1971 and
Licensed in Idaho since 1987

1402 West Broadway
Spokane, WA 99201
509-327-9902

E-mail: stmilby@qwestoffice.net

Clarence G. Jenkins
Cochise County Public
Defender’s Office

PO Box 1818

Bisbee, AZ 85603

(520) 432-8440

Fax: (520) 432-8478
cjenkins@chochise.az.gov

Hubert James Johnson
Sr.

Hamilton, Michaelson &
Hilty, LLP

110 S. 5th Avenue
Caldwell, ID 83605

(208) 455-3116

Fax: (208) 455-2978
hjohnson@ci.caldwell.id.us

Richard A. Johnson
3815 Rickenbacker Street,
Ste. 101

Boise, ID 83705

(208) 344-1384

Fax: (208) 344-5121
raj@boiseidaholaw.com

Ralph Harding Jones Jr.
313 Stuart Avenue
Chubbuck, ID 83202-2233
(208) 232-3461

Mike E. Jorgensen
Senior Counsel, Attorneys
at Law

2141 Park Street
Jacksonville, FL 32204
(904) 994-7231

Fax: (904) 619-8890
mjorgensen(@seniorcoun-
sellaw.com

James Phillip Kaufman
Ringert Law, Chtd.

PO Box 2773

Boise, ID 83701

(208) 342-4591

Fax: (208) 342-4657
jimkauf@ringertlaw.com

Dianne Armendariz
Keeney

Horizon Air

1300 SE 25th Avenue
Portland, OR 97214-3917
(208) 841-1515

Fax: (208) 693-3300
kullberg@u.washington.edu

Michael Thor Kessinger
Goicoechea Law Offices,
LLP

PO Box 287

Lewiston, ID 83501

(208) 743-2313

Fax: (208) 743-8140
mkessinger@lewiston.com

Sarah Ann Klahn
White & Jankowski, LLP
511 16th Street, Ste. 500
Denver, CO 80202

(303) 595-9441 Ext: 17
Fax: (303) 825-5632
sarahk@white-
jankowski.com

Frank Randall Kline
Power County Prosecutor’s
Office

PO Box 97

American Falls, ID 83211
(208) 226-1230
rkline@co.power.id.us

Bryan Wayne Knox
Tucker & Knox, LLP
21 Wall Street
Nampa, ID 83651
(208) 461-3229

Fax: (208) 461-5663
tklaw@live.com

S. A. Kolman

PO 3475

Pagosa Springs, CO
81147-3475

(970) 731-3975
Fax: (520) 625-7365
sakesq@yahoo.com

Deborah Allen Neher
Kristal

3140 Bogus Basin Road
Boise, ID 83702

(208) 345-8708

Fax: (208) 345-1836
dnkristal@gmail.com

Dara Labrum

Banducci Woodard
Schartzman PLLC

802 W. Bannock, Ste. 700
Boise, ID 83702

(208) 342-4411

Hon. Paul Stratton
Laggis

Power County Magistrate
Court

543 Bannock Avenue
American Falls, ID 83211
(208) 226-7618

Fax: (208) 226-7612
plaggis@co.power.id.us

Kathryn Tavelli
Langfield

Sasser & Inglis, PC
PO Box 5880

Boise, ID 83705
(208) 344-8474

Fax: (208) 344-8479
ktl@sasseringlis.com

Sage Andrew Linn
Linville Ursich, PLLC
800 5th Avene, Ste. 3850
Seattle, WA 98104

(206) 515-0640

Fax: (206) 515-0646
slinn@lulegal.com

William Jefferson Litster
Litster Injury Lawyers

PO Box 9773

Boise, ID 83707-3773
(208) 375-9392

Fax: (208) 375-2403

bill litster@litsterlaw.com

Katherine Ellsworth
Lynch

Trout Unlimited, Inc.
PO Box 4812
Jackson, WY 83001
(307) 734-1807

Fax: (307) 333-0300
klynch@tu.org
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Henry D. Madsen
Madsen Law Offices, PC
1859 N. Lakewood Drive,
Ste. 201

Coeur d’Alene, ID 83814
(208) 664-8080

Fax: (208) 664-6258
prohen@hotmail.com

Andrea Cardon Magee
Irish, Cardon & Bernhardt,
LLP

PO Box 299

Boise, ID 83701-0299
(208) 344-3839

Fax: (208) 344-7100
acardon(@jirishcardonlaw.com

Mary Karin Magnelli
Office of the Attorney
General

PO Box 83720

Boise, ID 83720-0010
(208) 334-4550

Fax: (208) 854-8073
karin.magnelli@ag.idaho.gov

Jennifer Reid Mahoney
Ringert Law, Chtd.

PO Box 2773

Boise, ID 83701

(208) 342-4591

Fax: (208) 342-4657
jmahoney@ringertlaw.com

Paul Roland Mangiantini
Mangiantini & Slomiak,
LLP

1191 E. Iron Eagle Dr.,
Ste. 200

Eagle, ID 83616

(208) 333-9900

Fax: (208) 938-9504
pmangiantini@msmale-
gal.com

Chase Wesley Martin
Clarkson & Botman

1305 Marsh Street

San Luis Obispo, CA
93401

(805) 781-3525

Fax: (805) 543-1337
chasew.martin@gmail.com

Dean Alan Martin

Dean A. Martin, Chtd.
350 N. 9th Street, Ste. 500
Boise, ID 83702

(208) 853-0380

Fax: (208) 433-0245
damlwyr@netscape.net

Donna Marie Maw
106 Zamcaturn

York Town, VA 23693
(850) 613-6461
sdmaw(@aol.com

James Justin May
May, Sudweeks &
Browning

1419 W. Washington
Boise, ID 83702
(208) 429-0905

Fax: (208) 342-7278
jmay@may-law.com

Darren Lance McKenzie
Law Office of D. L.
McKenzie, PLLC

PO Box 3

Nampa, ID 83653

(208) 467-4311

Fax: (866) 286-6064
darren@dlmckenzie.com

ETHICS and LAWYER
DiscIPLINARY
INVESTIGATION

Sharon Louise McQuade-
Grisham

3100 Cresent Rim, #301
Boise, ID 83706

(208) 345-6700
smgrisham@msn.com

Mark LeRoy Means
Means Law Office
PO Box 544
Caldwell, ID 83606
(208) 608-2315

Fax: (866) 228-3429
mlmeans@meanslaw
office.com

Elizabeth Lovejoy
Merrill

c/o Pamela Thibeau

1935 S. Springbrook Lane
Boise, ID 83706
elmyulkim@gmail.com

Merle Jay Meyers
Meyers Law Office, PLLC
PO Box 4747

Pocatello, ID 83205

(208) 233-4121

Fax: (208) 233-4174
mjmatty@qwestoffice.net

Mark Jason Michaud
WILOBE, LLC

933 N. Kings Road
Nampa, ID 83687
(208) 949-4401

Fax: (208) 439-4957
1d3331k@yahoo.com

Kevin William Mickey
Mickey Law Firm, PC
1312 N. Monroe Street
Spokane, WA 99201
(509) 747-5605

Fax: (509) 747-5605
kevinmickey@msn.com

John Earl Miller

The Law Office of John E.
Miller

206 Indiana Avenue, Ste.
200

Coeur d’Alene, ID 83814
(208) 665-9464

Fax: (208) 665-9176
jmillerlaw@cda.twcbe.com

Peter D. Mills

Tax Management, Inc.
1801 S. Bell Street
Arlington, VA 22202-4519
(703) 341-3000
pmills@bna.com

CONFIDENCE?

and PROCEEDINGS

Stephen C. Smith,
former Chairman of the
Washington State Bar Association
Disciplinary Board, is now
accepting referrals for attorney
disciplinary investigations
and proceedings in
Washington, ldaho, Hawaii, and Guam

—l_l HAWLEY TROXELL
ENNIS & HAWLEY..»
ATTORNEYS AT Law
877 Main Street * Suite 1000
Boise, |[daho 83701
208-344-6000
ssmi@hteh.com
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Send your clients to someone you have
confidence in. With over 75 years of experience
in fiduciary solutions, your clients will appreciate
your referral to an institution they can trust.

Serving Idaho, Washington, & Oregon

e Trustee Appointments
Estate Settlements

¢ Investment Management
e Retirement Accounts

Contact us at: 208-415-5705 or 800-795-6512

Panhandle State Bank
Intermountain Community Bank
Magic Valley Bank

TRUST & WEALTH
MANAGEMENT

...exactly like no other.

| NOT A DEPOSIT | NOT FDIC INSURED | NOT GUARANTEED BY THE BANK

NOT INSURED BY ANY FEDERAL GOVERNMENT AGENCY

MAY LOSE VALUE




ADR SERVICES

MEDIATION - ARBITRATION - EVALUATION

JOHN MAGEL

J

40 years’ experience
Litigation & ADR
Member ISB ADR Governing Council

More than 650 Mediations through 2007
jm@elambuke.com

Elam & Burke

Teresa Marie Molitor
Centra Consulting, Inc.
413 W. Idaho Street
Boise, ID 83702

(208) 338-9400

Fax: (208) 338-3844
tmolitor@centrainc.com

Sherry A. Morgan

Ada County Prosecutor’s
Office

200 W. Front Street, Rm
3191

Boise, ID 83702

(208) 287-7700

Fax: (208) 287-7709
smorgan@adaweb.net

William A. Morrow
Morrow, Dinius & Fischer,
PLLC

5680 E. Franklin Road,
Ste. 220

Nampa, ID 83687

(208) 475-2200

Fax: (208) 475-2201
WMOITOW(@MmOoIrow-
dinius.com

454 - Fax: 208-384-5844
yw.elamburke.com

Robert Alan Nauman
Litster Injury Lawyers
PO Box 9773

Boise, ID 83707-3773
(208) 375-9392

Fax: (208) 375-2403
bob.nauman(@litsterlaw.com

Richard Lloyd Nelson
PO Box 3158

Jackson, WY 83001
(307) 413-6810
rlnelson@bresnan.net

Scott Garrett Olds

Olds Law Offices

204 N. Meadow Street
Grangeville, ID 83530
(208) 983-1410

Fax: (208) 983-9274
scott_olds@qwestoffice.net

Victoria A. Olds

Olds Law Offices

204 N. Meadow Street
Grangeville, ID 83530
(208) 983-1410

Fax: (208) 983-9274
vicki_olds@qwestoftice.net

8

MDAHO VALUATIONS, INC.
Residential Real Estate Appraisal

® Divorce Settlements

¢ Estate Settlement

® Bankruptcy Valuation

® Pre/Postnuptial Agreements

® Expert Witness Experience

® PMI Deletion

Julianna Comstock-Niehans, CRA-66

Brent Niehans, CRA-114

208.853.2728
208.859.0180

www.idahovaluations.com

» Experiencese

Linda Bithell Oliver
Department of Defense
3482 N. Emerson Street
Arlington, VA 22207
(703) 536-2856
lindaboliver@verizon.net

Dylan Jack Orton

Ada County Public
Defender’s Office

200 W. Front Street, Room
1107

Boise, ID 83702

(208) 287-7400

Fax: (208) 287-7409
dorton@adaweb.net

Thorpe Peter Orton
ODE, LLC

5700 E. Franklin Road,
Ste. 140

Nampa, ID 83687

(208) 461-3106
thorpeorton@gmail.com

Michael Gerald Palmer
Palmer George, PLLC
923 N. 3rd Street

Coeur d’Alene, ID 83814
(208) 665-5778

Fax: (208) 676-1683
michael@palmerge-
orgelaw.com

Teresa Michelle Parkey
2110 Ironwood Parkway,
Ste. 218

Coeur d’Alene, ID 83814
(208) 664-0409

Fax: (208) 667-0440

Paul Wayne Pennington
Impact Sales

915 W. Jefferson Street
Boise, ID 83702

(208) 343-5800

Fax: (208) 343-0003

Shawn L. Perkins
2146 W. Robison Drive
Rexburg, ID 83440
(208) 705-7824

Mark Edward Peterson
5th U.S. Air Force

Unit 5087, Bldg 714
APO AP JAPAN, 96328-
5087
mark.peterson@prodigy.net

Valerie Jean Phillips
University of Tulsa
College of Law

3120 E. 4th Place
Tulsa, OK 74104
(918) 631-2401
valerie-
phillips@utulsa.edu

Terri Rae Pickens
Givens Pursley LLP

PO Box 2720

Boise, ID 83701

(208) 388-1200 Ext: 232
Fax: (208) 388-1300
terripickens@givenspurs-
ley.com

Russell W. Pike
Sherman, Sherman,
Johnnie & Hoyt, LLP
PO Box 2247

Salem, OR 97308

(503) 364-2281 Ext: 128
Fax: (503) 370-4308
russ@shermlaw.com
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Bryce W. Powell
Powell & Reed, PC

PO Box 1005
Sandpoint, ID 83864
(208) 263-3529

Fax: (208) 263-4438
bp@sandpointlegal.com

Brenda Harmonie Quick
1407 W. Verbena Drive
Meridian, ID 83642

(208) 409-4401
brendahquick@yahoo.com

Diane C. Rader
11073 SE Main Street
Milwaukie, OR 97222
(503) 655-7437

Fax: (503) 659-9966
raderlaw(@comcast.net

Neal Spencer Randall
Randall Crane Attorneys,
PLLC

510 E. 17th Street, #304
Idaho Falls, ID 83404
(208) 542-0414 Ext: 1105
Fax: (866) 769-3817
neal@randallcranelaw.com

Hon. Richard Michael
Redman

1120 Sunburst Street
Twin Falls, ID 83301
(208) 734-6311
rmredman@cableone.net

James Garrison Reid
Ringert Law, Chtd.
PO Box 2773

Boise, ID 83701

(208) 342-4591

Fax: (208) 342-4657

Christopher Michael
Reimer

Long Reimer Winegar,
LLP

PO Box 3070
Jackson, WY 83001
(307) 734-1908

Fax: (307) 635-0413
creimer@lrw-law.com

Bradley Scott
Richardson

Brassey, Wetherell &
Crawford, LLP

PO Box 1009

Boise, ID 83701-1009
(208) 344-7300

Fax: (208) 344-7077
bsr@brassey.net

William Frederick
Ringert

Ringert Law, Chtd.

PO Box 105

Hammett, ID 83627-0105
(208) 366-7993

Fax: (208) 366-7994
bringert@yahoo.com

John Charles
Riseborough

Paine Hamblen, LLP

717 W. Sprague Avenue,
Ste. 1200

Spokane, WA 99201-3505
(509) 455-6000

Fax: (509) 838-0007
john.riseborough@paine-
hamblen.com

Steven Victor Rizzo
Rizzo Mattingly Bosworth,
PC

411 SW Second Avenue,
Ste. 200

Portland, OR 97204

(503) 229-1819

Fax: (503) 229-0630
srizzo@rizzopc.com

Donald C. Robertson
Lopez & Kelly, PLLC
PO Box 856

Boise, ID 83701-0856
(208) 342-4300

Fax: (208) 342-4344
der@idahodefense.com

Perry M. Rosen

U.S. Department of Justice
3112 19th Street NW
Washington, DC 20010
(202) 256-4945
rosen.perry@gmail.com

Eric John Roth

Roth Law Offices

7521 W. Greenside Court
Nine Mile Falls, WA
99026

(509) 413-1000
rothlawoffices@comcast.net

Tyler Stanton Rounds
Third District Court
1115 Albany Street
Caldwell, ID 83605
(208) 454-6881

Fax: (208) 454-7371
trounds@3rdjd.net

Angela Celyn Sasser
Sasser & Inglis, PC
PO Box 5880

Boise, ID 83705

(208) 898-0980

Fax: (208) 344-8479
angelasasser@aol.com

Milton Michael Sasser
Sasser & Inglis, PC

PO Box 5880

Boise, ID 83705

(208) 344-8474

Fax: (208) 344-8479
mms(@sasseringlis.com

Danielle C. Scarlett
Scarlett Law, PLLC
203 12th Avenue Road,
Ste. B

Nampa, ID 83686
(208) 465-5411

Fax: (208) 465-5881
scarlettlaw(@q.com

Randall Lee Schmitz
Hall, Farley, Oberrecht &
Blanton, PA

PO Box 1271

Boise, ID 83701

(208) 395-8500

Fax: (208) 395-8585
rls@hallfarley.com

WENDY SHOEMAKER

and

DK COMMERCIAL

CONGRATULATE

THE IDAHO STATE LAW LIBRARY
On its new location in

KEY FINANCIAL CENTER

702 West Idaho Street, Suite 400
Boise, Idaho

L Se

Available for relocation and new tenancy requirements.

WENDY SHOEMAKER
DK COMMERCIAL
208-859-2816
WENDY@DKCOMMERCIAL.COM

Criminal Case Consultant

From Analysis to Trial Preparation

Thomas J. McCabe

(208)867-3186

P.O. Box 2836, Boise 1d, 83701

PO Box 44930
Boise, ID 83711

Home of the best Child Support Program

(208) 376-7728

www.idchildsupport.com
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Mediator/Arbitrator

W. Anthony (Tony) Park

-36 years, civil litigator
‘Former Idaho Attorney General
‘Practice limited exclusively to ADR

P.O. Box 2188
Boise, ID 83701

E-Mail: wap@huntleypark.com

Phone: (208) 345-7800
Fax: (208) 345-7894

1001 Blaine
P.O. Box 44
Caldwell, TD 83606
(208) 459-4574

(208) 459-4573 fax

David Kerrick

Attorney - Mediator

Mediation
Conciliation
Neutral Evaluations

www.davidkerrick.com

Christopher David
Schwartz

Palmer George, PLLC
923 N. 3rd Street

Coeur d’Alene, ID 83814
(208) 665-5778

Fax: (208) 676-1683
christopher@palmerge-
orgelaw.com

Timothy Daniel Scott
Otten Johnson Robinson
Neff & Ragonetti, PC
950 17th Street, Ste. 1600
Denver, CO 80202

(303) 575-7546

Fax: (303) 825-6525
tscott@ottenjohnson.com

Charles P. Shane

Litster Injury Lawyers
PO Box 9773

Boise, ID 83707-3773
(208) 375-9392

Fax: (208) 375-2403
charlie.shane@litsterlaw.com

Preserving the Civil
Justice System

Guarding
Individual Rights

ASSOCIATION

Membership Has Its Privileges.......

Statewide Networking

|ldaho’s Best Seminars
Legislative Representation
Amicus Curiae
Members-Only Listserv
Nationwide Research Access
Trial Mentoring

Daily Legal News Briefs
Practice Forms

www.itla.org — itla@itla.org — (208) 345-1890

Ann K. Shepard

Wendy E. D. Smith

James Richard Stoll Theodore Steven

Shepard Law Offices, Hergenroeder, Rega & Naylor & Hales, PC Tollefson

PLLC Sommer LLC 950 W. Bannock Street, Holland & Hart, LLP
1101 W. River Street, Ste. 108 Poplar Drive Ste. 610 PO Box 2527

360 Pittsburgh, PA 15238-1628 Boise, ID 83701 Boise, ID 83701

Boise, ID 83702
(208) 342-3881

Fax: (208) 342-7424
ann@shepardlaw.net

(412) 784-8632

PO Box 2773
Boise, ID 83701
(208) 342-4591

Sara Shepard

Sara Shepard, Lawyer,
PLLC

PO Box 1246

Boise, ID 83701

(208) 395-1405

Fax: (208) 342-7424
sarashepard@mindspring.com
Clay Michael Shockley
Sasser & Inglis, PC

PO Box 5880

Boise, ID 83705

(208) 344-8474

Fax: (208) 344-8479
cms@sasseringlis.com

E. Brent Small

PO Box 4747
Pocatello, ID 83205
(208) 232-2227

Fax: (208) 233-4174
brentsmall@dats.com

PLLC
Ste. 220

(208) 475-2200

PO Box 4747

(208) 233-4121

Daniel V. Steenson
Ringert Law, Chtd.

Fax: (208) 342-4657
dvs@ringertlaw.com

Shelli Dawn Stewart
Morrow, Dinius & Fischer,

5680 E. Franklin Road,
Nampa, ID 83687

Fax: (208) 475-2201
sstewart@morrowdinius.com

Stephen Andrew Stokes
Meyers Law Office, PLLC

Pocatello, ID 83205

Fax: (208) 233-4174
s_stokes@qwestoffice.net

(208) 383-9511
Fax: (208) 383-9516

Allyn Lloyd Sweeney
Ringert Law, Chtd.
PO Box 2773

Boise, ID 83701

(208) 342-4591

Fax: (208) 342-4657
als3@cableone.net

William Harold Thomas
PO Box 1776

Boise, ID 83701-1776
(208) 345-7800

Fax: (208) 345-7894
wmthomas@huntleypark.com

John Berton Todd
Law Office of John B.

(208) 342-5000
Fax: (208) 343-8869
ttollefson@hollandhart.com

Judson William Tolman
1775 Cove Road
Weiser, ID 83672

Nicole Catherine
Trammel

Idaho Supreme Court
PO Box 83720

Boise, ID 83720-0101
(208) 947-7578
ntrammel@;idcourts.net

Jesse Carl Trentadue
Suitter Axland

8 E. Broadway, #200
Salt Lake City, UT 84101

Todd (801) 532-7300
1412 W. Idaho Street, Ste.  Fax: (801) 532-7355
210 Jesse32@sautah.com

Boise, ID 83702
(208) 424-1132
jbt@spro.net

Ext: 208
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Cournie Reed Tucker
Tucker & Knox, LLP
21 Wall Street

Nampa, ID 83651
(208) 461-3229

Fax: (208) 461-5663
tuckerlaw@msn.com

Thane Thomas Twiggs
2401 Mancuso Bend
Cedar Park, TX 78913
thane.twiggs@gmail.com

Ron Jess Twilegar

2290 N. Broadview Place
Boise, ID 83702-1287
(208) 340-8652
twilorific@rjtwilegar.com

Julia Garrett Tyson
201 E Street SE, Apt. 6
Washington, DC 20003

Davis F. VanderVelde
White Peterson, PA

5700 E. Franklin Rd, Ste.
200

Nampa, ID 83687

(208) 466-9272

Fax: (208) 466-4405
dvandervelde@whitepeter-
son.com

Hon. John Charles
Vehlow

1115 Albany

Caldwell, ID 83605
(208) 454-7365
jdgjev@3rdjd.net

Hon. Karen Jean
Orndorff Vehlow

1115 Albany

Caldwell, ID 83605
(208) 454-7360
jdgkjv@3rdjd.net
Michael E. Verhoogen
6410 Mountain View
Drive

Park City, UT 84098
(503) 803-1102
mikeverhoogen@yahoo.co
m

Steve Vinsonhaler
Office of the Attorney
General

PO Box 83720

Boise, ID 83720-0010
(208) 854-8086

Fax: (208) 854-8070
steve.vinsonhaler@ag.
idaho.gov

Richard L. Visser
12080 W. Hickory Drive
Boise, ID 83713

Jonathan Michael Volyn
Racine, Olson, Nye, Budge
& Bailey, Chtd.

PO Box 1391

Pocatello, ID 83204

(208) 232-6101 Ext: 308
Fax: (208) 232-6109
jmv(@racincelaw.net

Matthew Lee Wade
Hewlett Packard Company
11307 Chinden Blvd., MS
314

Boise, ID 83714

(208) 396-5263

Fax: (208) 396-3958

matt wade@hp.com

Kevin Scott Walker
8912 N. Ash

Spokane, WA 99208
(509) 768-8171
kevinwalker1143@msn.com

Mark Robert Wasden
Goicoechea Law Offices,
Chtd.

PO Box 1407

Twin Falls, ID 83303
(208) 734-1352

Fax: (208) 734-9802
mrw@qwestoffice.net

Russell Earl Webb 111
PO Box 51536

Idaho Falls, ID 83405
(208) 529-4514

Fax: (208) 528-0101
rwebblaw(@ida.net

Jefferson Hunt West
Fletcher & West, LLP

1020 W. Main Street, Ste.

210

Boise, ID 83702

(208) 336-2202

Fax: (208) 336-4158
jefterson@fletcherwest.com

OUTSTANDING IN THE FIELD

Robert T. Wetherell, has been named as partner of the

month at the firm of Brassey, Wetherell & Crawford. Mr.
Wetherell has been listed for several years in the famous and
well-read volumes of “What’s What,” “Who's That,” “Whys
Why,” “Of Course Me,” and “Why Me,” published by Vanity
Press of Groversmill, New Jersey. Vanity Press is a well-
known publishing-house specializing in the receipt and pro-
cessing of applications and checks sent in by lawyers from
around the nation. Mr. Wetherell also appears in the 2008 edi-
tion of “You 're the Greatest,” published by Pat Yourself on the
Back Enterprises. Copies of the book are available for pur-
chase to all those listed in the publication. Finally, Mr.
Wetherell appears in the 2008 edition of, “Badges! We Don t
Need No Stinking Badges,” a listing of AV-rated attorneys,
who have 25 or more years of actual in the trench trial experi-
ence and still haven’t gotten around to framing their diploma
or law license. Mr. Wetherell can be reached at

wetherell@cowpiepat.hah
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Robert Thomas
Wetherell

Brassey, Wetherell &
Crawford, LLP

PO Box 1009

Boise, ID 83701-1009
(208) 344-7300

Fax: (208) 344-7077
rtw(@brassey.net

Susan Wildwood
Susan Wildwood,
Chartered

PO Box 6502

Boise, ID 83707-6502
(208) 383-0390

Fax: (208) 343-3756
darkfire@spro.net

Wesley Gene Wilhite
Law Office of Wes Wilhite
5577 Murphy Road

Kuna, ID 83634

(208) 922-0287
silverattorney@hotmail.com



Dennis Paul Wilkinson
Morrow, Dinius & Fischer,
PLLC

5680 E. Franklin Road,
Ste. 220

Nampa, ID 83687

(208) 475-2200

Fax: (208) 475-2201
dwilkinson@morrow-
dinius.com

Angela Dawn Williams
Sixth District Court
4595 Sarah Loop
Chubbuck, ID 83202
(208) 236-7254

Fax: (208) 236-7208
angie.d.williams@hot-
mail.com

Daniel Everett Williams
PO Box 1776

Boise, ID 83701-1776
(208) 345-7800

Fax: (208) 345-7894
danw@huntleypark.com

Joanna Williams
1159 Griggs Street
DuPont, WA 98327

Robert A. Williams 111
U.S. Department of Justice
10795 Constitution Drive
Waldorf, MD 20603

(202) 616-4033

Fax: (202) 616-4159
robert.williams3@usdoj.gov

Susan Ray Wilson

Susan R. Wilson Attorney
at Law

208 S. Main Street, Ste. 2
Moscow, ID 83843

(208) 882-8060

Fax: (866) 221-9397
SW2(@moscow.com

Robert Glen Winkle
Numonyx, Inc.

916 Hearthstone Drive
Boise, ID 83702

(208) 342-7310

Fax: (208) 342-7310
robert.g. winkle@intel.com

Brian Clayton Colleen Denise Zahn

Wonderlich Hall, Farley, Oberrecht and
Office of the Attorney Blanton, PA
General PO Box 1271

PO Box 83720

Boise, ID 83720-0010
(208) 332-3542

Fax: (208) 854-8073
brian.wonderlich@ag.idah
0.gov

Stephen T. Woychick
S.T. Woychick, Chtd.
PO Box 2815

Boise, ID 83701
(208) 344-6655

Fax: (208) 344-7755
steve@woychick.com

Boise, ID 83701
(208) 395-8500
Fax: (208) 395-8585
cdz@hallfarley.com

Earn a Good Return,
Be Your Own
Retirement Manager

Mountain West Entrust IRA offers free
seminars and CE courses on buying real
estate, priviate placements, foreclosures
and more with the funds in your IRA.

Call us today at (208) 377-3311.

www.TheEntrustGroup.com/Idaho

Mountm

\fj\ Entrust IRA

Your Source for Self-Directed IRAs
Utah e Idaho

10096 W. Fairview Avenue
Suite 160
Boise, ID 83704

(208) 377-3311

a member of
O

\f}\ EntrustGroup

Self-Directed Retirement Plan Services

IDAHO ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

I ACDL

STANDING TALL FOR THE ACCUSED

IACDL

PRESENTS

THE PSYCHOSEXUAL EVALUATION:
PERSPECTIVES FROM
AN EVALUATOR AND AN OFFENDER.

KEYNOTE SPEAKER WILL BE:
DR. PETER BYRNE
OF MONARCH ASSESSMENT IN SLC.

SEPTEMBER 5, 2008
AT THE AMERITEL INN IN POCATELLO

For MORE INFORMATION:
ConTAcT IACDL ExecuTive DIRECTOR
DEeBI PRESHER
(208) 343-1000 or dpresher@nbmlaw.com
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CLASSIFIEDS

EXPERT WITNESSES

FORENSIC ENGINEERING
EXPERT WITNESS

Jeffrey D. Block, P.E. & Associates, Inc.
Civil, Structural, and Construction
Management Consultants. 112 East Hazel
Avenue. Coeur d’Alene, ID 83814
Telephone: (208) 765-5592 Email:
jdblock@imbris.net Licensed in Idaho,
Washington, California.

INSURANCE AND
CLAIMS HANDLING
Consultations or testimony in cases
involving insurance or bad faith issues.
Adjunct Professor Insurance Law; 25-
years experience as attorney in cases for
and against insurance companies; devel-
oped claims procedures for major insur-
ance carriers. Irving “Buddy” Paul,
Telephone: (208) 667-7990 or Email:

bpaul@ewinganderson.com.

MEDICAL/LEGAL CONSULTANT
GASTROENTEROLOGY
Theodore W. Bohlman, M.D. Licensed,
Board Certified Internal Medicine &
Gastroenterology Record Review and
medical expert testimony. To contact call
telephone: Home: (208) 888-6136, Cell:
(208) 841-0035, or by Email:

tbohlman@mindspring.com.

EXPERT WEATHER TESTIMONY
Weather and climate data research and
analysis. 20+ years meteorological
expertise — AMS certified — extensive
weather database-a variety of case experi-
ence specializing in ice, snow, wind and
atmospheric lighting. Meteorologist Scott
Dorval, phone: (208) 890-1771.

LEGAL ETHICS

~LEGAL ETHICS ~

Ethics-conflicts advice, disciplinary
defense, disqualification and sanctions
motions, law firm related litigation, attor-
ney-client privilege. Idaho, Oregon &
Washington. Mark Fucile: Telephone
(503) 224-4895, Fucile & Reising LLP
Mark@frllp.com.
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EXPERT WITNESSES

REAL ESTATE BROKER,
PROPERTY MANAGER &
APPRAISER
Over 30+ years experience with CCIM,
CPM, CSM designations and Certified
General Appraiser license. Litigation
experience. Multi-discipline credentials.
For CD with work samples and more
information visit my website at:
http://www.lorenzenrealtyadvisors.com/e
xpert/expert.html  or  contact by
Telephone: (208) 899-6650 or Email:
paul@lorenzenrealtyadvisors.com.

Licensed in Idaho, Oregon and Nevada.

PROCESS SERVERS

POWERSERVE OF IDAHO
Process Serving for Southwest Idaho
Telephone: (208) 342-0012 P.O. Box
5368 Boise, ID 83705-5368. Visit our
website at www.powerserveofidaho.com.

SERVICES

ARTHUR BERRY & COMPANY
Certified business appraiser with 30 years
experience. In all Idaho courts.
Telephone: (208) 336-8000. Website:
www.arthurberry.com.

PARKCENTER SPACE AVAILABLE
390 ParkCenter Boulevard, Suite 130.
Newly remodeled space. 3,377 rentable
square feet. Built out and ready for imme-
diate occupancy. For additional informa-
tion please call Debbie Martin, SIOR DK
Commercial (208) 955-1014 or e-mail
debbie@dkcommercial.com.

EXECUTIVE SUITE

OFFICE SPACE!!
Offices with beautiful views of downtown
Boise and access to a private wrap-around
deck. Office price includes: telephone
answering, receptionist, furnished office,
local telephone line, T-1 internet access,
parking and conference rooms.
Secretarial services, copying, etc. also
available. Offices start at $800.00 per
month. Call (208) 344-6208 for more
information.

TENANT WANTED
Established boutique law firm seeks
(preferably long term) co-owner or tenant
to occupy downtown/North end
house/office building. Contact Jeff at
(208) 342-5522.

EXECUTIVE OFFICE SUITES
AT ST. MARY’S CROSSING
27TH & STATE

Class A building. 1-2 Large offices and 2
Secretary stations. Includes: DSL,
Receptionist/Administrative  assistant,
conference, copier/printer/scanner/fax,
phone system with voicemail, basic office
& kitchen supplies, free parking, janitor,
utilities. Call Bob at (208) 344-9355 or by
email at: drozdarl@drozdalaw.com.

REGUS
Fully-furnished private offices or suites.
Access to highly trained administrative
staff, common areas, meeting rooms and
video-conference room. Downtown
Boise, two blocks from Idaho State
Capital building. Flexible terms; 3
months to 2 years.

(208) 319-3500

OFFICE FOR LEASE OR BTS
4,200 square feet at 404 South 3rd Street
in Boise, Idaho. One block to County
Courthouse, on-site parking. For more
information contact Arthur Berry &
Company (208) 639-6172.

REAL ESTATE
w';ﬁ'},
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CLASSIFIEDS

POSITIONS

ASSOCIATE POSITION

Jeffrey J. Hepworth,P.A. & Associates, a
well-established Twin Falls litigation law
firm is seeking an associate. The candi-
date must be licensed in Idaho and willing
to appear in court. Excellent pay and ben-
efits commensurate with skill and experi-
ence. This position offers excellent oppor-
tunities for developing skills, direct client
contact, and building a practice. Submit a
resume and writing sample to Jeffrey J.
Hepworth, P.O. Box 1806, Twin Falls,
Idaho; or by email to
jhepworth@adalawyer.com

PART-TIME ATTORNEY
A growing small financial services com-
pany is seeking a part-time attorney with
possible future full-time employment.
Position requires some court appearances.
Please apply to P.O. Box 3232, Nampa, ID
83653.

ATTORNEY WANTED
Attorney wanted to sue China on behalf of
100 Tibetans killed on March 21, 2008.
Must be willing to finance this project.
Contact Dwight at 1-801-755-9744.

PARALEGALS

VIRTUAL INDEPENDENT
PARALEGALS
www.vphelpme.com

Provides excellent legal and business sup-
port services to lawyers, law firms and
businesses alike. 24/7/365, lowest rates,
quick turnaround time.

WANTED

SEEKING IDAHO SESSIONS LAWS

Givens Pursley seeking complete sets
and/or individual volumes of the Idaho
Sessions Laws. Please email
julieknoop@givenspurlsey.com.

EEO/AA.

Acron’

Micron Technology, Inc. is looking for a Merger and
Acquisition Attorney for our Boise, Idaho location. Candidates
should have a minimum of 7 years of merger and acquisition
experience with a preference for corporate experience in a high
tech industry. This position offers a competitive salary, excel-
lent benefits, and a dynamic work environment. Visit
www.micron.com/jobs to review the full description and apply.

Universityofldaho

EMPLOYER SERVICES

- Job Postings:

- Full-Time / Part Time Students,
Laterals and Contract

- Confidential “Blind” Ads Accepted
- Resume Collection

- Interview Facilities Provided

- Recruitment Planning

For more information contact:
CAREER DEVELOPMENT
Phone: (208) 885-2742
Fax: (208) 885-5709
and/or
www.law.uidaho.edu/careers
Employment announcements may
be posted at :
careers@law.uidaho.edu
P.O. Box 442321Moscow, ID
83844-2321
Equal Opportunity Employer
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ISB/ILF CLE Courses
Upcoming Fall/Winter

OcTOBER 8-10 NOVEMBER 21

Headline News-Year in Review
Sponsored by the Idaho Law Foundation
Coeur d’Alene

RAC Approved
DECEMBER 5

SEPTEMBER 12-13
Annual Estate Planning Update Idaho State Bar Annual Conference
Sponsored by the Taxation, Probate and CLE Programs, Guest Speakers,
Trust Section Social Events

Sun Valley Resort Sean Carter—Legal Humorist

Sun Valley, ID Ethics Rock!—A Musical Ethics CLE

SEPTEMBER 19 Sun Valley Resort Headline News-Year in Review

Election Law Sun Valley, ID Sponsored by the Idaho Law Foundation
Sponsored by the Idaho Law Foundation NOVEMBER 7 Idaho Falls

Doubletree Riverside Hotel Litigation Ethics RAC Approved

Boise, ID Sponsored by the Litigation Section DECEMBER 12

RAC Approved Idaho Falls Headline News-Year in Review

RAC Approved Sponsored by the Idaho Law Foundation
NovEMBER 14 Boise

Sponsored by the Idaho Law Foundation Litigation Ethics RAC Approved

5.0 CLE Credits pending Sponsored by the Litigation Section

Boise Center on the Grove Boise

Boise, ID RAC Approved

OcTOBER 1
Idaho Practical Skills Training

Coming Events

These dates include Bar and Foundation meetings, seminars, and other important dates. All meetings will be at the Law
Center in Boise unless otherwise indicated. The ISB website (www.idaho.gov/isb) contains current information on CLEs.
If you don'’t have access to the Internet please call (208) 334-4500 for current information.

(DATES MAY CHANGE OR PROGRAMS MAY BE CANCELLED)

AUGUST NOVEMBER
The Advocate Editorial Advisory Board Committee The Advocate Deadline
SEPTEMBER The Advocate Editorial Advisory Board Committee
Labor Day, Law Center Closed Idaho State Bar Board of Commissioners
T Adbaesie Demliine Thanksgiving Day, Law Center Closed

Idaho State Bar Board of Commissioners

July Bar Exam Results Released

The Advocate Editorial Advisory Board Committee
Idaho State Bar Admission Ceremony, Boise Center
on the Grove

OCTOBER
The Advocate Deadline
Initial February Bar Exam Deadline
Public Information Committee
Idaho Law Foundation Board of Directors,
Sun Valley
Idaho State Bar Board of Commissioners,
Sun Valley
Columbus Day, Law Center Closed
The Advocate Editorial Advisory Board Committee
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Law Center Closed

DECEMBER
The Advocate Deadline
Final February Bar Exam Deadline
Idaho State Bar Board of Commissioners
The Advocate Editorial Advisory Board Committee
Christmas Day, Law Center Closed




Educational and
informative legal
seminars

Earn CLE credits
Awards and
special events

Connect with old
friends and make

OCTOBER. &10 new ones

2008 Idaho State Bar Annual Conference ¢ Sun Valley Resort
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2008 ISB ANNUAL CONFERENCE

8:00 a.m. — 5:00 p.m.
10:00 a.m. — 12:30 p.m.

12:30 — 2:00 p.m.

2:30 — 5:30 p.m.
5:30 — 7:00 p.m.

7:00 p.m.

7:30 a.m. - 5:00 p.m.
7:30 — 8:30 a.m.
8:45 -10:00 a.m.

9:00 a.m. — Noon
10:30 a.m. — Noon

12:15 - 1:30 p.m.
1:45 —-3:15 p.m.

4:00 — 6:00 p.m.
6:00 — 7:00 p.m.
7:00 p.m.

8:30 - Noon
8:30 - 11:45 a.m.

Noon
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SUN VALLEY, IDAHO

OCTOBER 8-10, 2008
AGENDA

WEDNESDAY, OCTOBER 8, 2008
Registration (Continental Room)
U.S. Supreme Court Update; Duke Law Professor Neil Siegel -
2.5 CLE Credits

Bench/Bar lunch with the Idaho Judicial Conference “Diamondfield Jack”

presentation by Idaho Legal History Society’s Dave Metcalf
Lessons from the Masters 3.0 CLE Credits (Limelight C)
President’s Reception Sponsored by the University of Idaho College of Law

* Recognition of the 100th Anniversary of the Canons of Ethics (Limelight Terrace)

Distinguished Lawyer Dinner (Limelight C)

THURSDAY, OCTOBER 9, 2008
Registration (Continental Room)
District Bar Presidents Breakfast (By Invitation) (Sage)
Plenary Session (Limelight C)
* President’s Welcome
* Sean Carter — “Sue Unto Others” -1.0 Ethics CLE
Idaho Law Foundation Board of Directors Meeting (Camas)
CLE Session — 1.5 CLE Credits
 Effectively Communicating with the Court (Columbine)
» Developing the Gift of Gab (Limelight C)
* New Uniform Mediation Act (Limelight A)
Service Award and 50/60 Year Attorney Recognition Lunch (Limelight B)
CLE Session — 1.5 CLE Credits
* New Revised LLC Act (Columbine)
» Uniform Powers of Attorney Act (Columbine)
* Public Financing in Idaho: Taking it to the People, the Judges and
the Financiers (Limelight A)
“Ethics Rock” A Musical CLE - 2.0 Ethics Credits (Limelight B/C)
Idaho Law Foundation Reception Sponsored
(Limelight Terrace)
Dinner on Your Own

FRrRIDAY, OCTOBER 10, 2008
Board of Commissioners Meeting (Camas Room)
CLE Session
* The In-Between Children: Grandparents, Relatives and other
Custodial Relationships (Limelight C)
* Employment Law Update (Camas)
* 60 Law Practice Tips in 60 minutes (Boiler)
Conference Adjourns



The 2008 Idaho State Bar
Annual Conference Presents
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Ethics Rock! Is the third in a series of innovative CLE ethics seminars- set to music-collectively called the
“Ethics in Tune” portion of ProEthics programming.

“Ethics Rock!” has proved to be the most popular of these musical seminars yet. The tuneful and nostalgic legal
ethics seminar presents complex legal ethics scenarios as expertly performed parodies of some of the greatest rock-
and-roll hits of the ‘60s, accompanied by acoustic guitar and sung by professional classic rock performers. The
Beatles, The Who, Simon and Garfunkel, James Taylor, Kris Kristofferson, Don MacLean and others fine their
works transformed into new versions that tell stories of lawyers facing ethical difficulties while somehow retain-
ing the flavor and spark of the original hit songs.

The 2008 Idaho State Bar Annual Conference Presents

“Sue Onto Others As You Would
Have Them Sue Onto You”

Featuring Lawyer-Humorist:
Sean Carter

“Under Rule 8.4, it is professional misconduct to commit a
criminal act that reflects adversely on your honest, trust-
worthiness or fitness to practice law. Needless to say,
stabbing opposing counsel in the parking lot creates such
an adverse reflection.”

Sean Carter, Graduate of Harvard law School, left the practice of law to pursue a career as
the country’s foremost (and perhaps only) “Humorist at Law”. This year he will be a featured
presenter at the Idaho State bar’s Annual Conference on October 9th in Sun Valley.

Sean Carter is well known as the writer of syndicated legal humor column that has appeared
in general circulation newspapers in more than 30 states, including The Los Angeles Times.
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ALPS, in partnership with the Idaho State Bar,
offers the Idaho Lawyer Benefit Plan as your
solution.

As a member of the Idaho State Bar you are entitled to
apply for participation in a self-funded group health plan
tailored to meet the specific needs of lawyers and law firm
employees. Members will benefit from:

e Quality Coverage

Competitive Rates

Superior Customer Service

A Voice in Plan Design and Management
Long-Term Stabilization of Health Benefit Costs

The Plan is not insurance and does not participate in the state guaranty association.

For more information call: 1 (800) FOR-ALPS

Ea AL PS

Health Solutions

for Idaho Lawyers

www.ldahoLawyerBenefit.com

(N
62 The Advocate » August 2008




1

We can help you get there.

l

u [nvestigations
» Computer Forensics

= Security Consulting
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The best way to help your client may be
areferral to an attorney who has a track
record of success in severe workers’
compensation injuries.

LAW OFFICES

Workers’ Compensation ¢ Personal Injury * Employment Law

Rated by peers as Licensed in

one of “The Best Lawyers ) B RE CK SE INI GE R Idaho

in America” (2008 ed.) =L Oregon

www.IdahoRights.com Wiashington
AV rated by peer

review process Breck@IdahoRights.com

(208) 345-1000 » 942 W. Myrtle St. » Boise, Idaho 83702 ¢ Fax (208) 345-4700




