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Objective Counseling
Market Knowledge

Expert Negotiations

Experienced

Tenant Realty Advisors

950 West Bannock Street, Suite 620
Boise, Idaho 83702
208-333-7050
www.tenrealad.com

While most landlords are well represented in a leasing
transaction, many tenants are not. Bill Beck, SIOR, of
Tenant Realty Advisors represents the interests of com-
mercial tenants and buyers. Beck's experience repre-
senting over 750 clients enables him to bring a wealth
of market knowledge and objective counseling which
will help his clients Pnd terms and locations favora ble
to their needs.

"It was so helpful to have an agent look out for our interests. The only thing
I had previonsly experienced was a real estate agent who looked out for the
landord. I have handled real estate transactions but was unaware of the
pitfalls in commercial leases. Your knowledge saved us money."

Carty & Dredge, PA  Attorneys at Law
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BE PROFESSIONAL

Jay Q. Sturgell

If you try to fig-
ure out what being
professional is by
looking it up in a dic-
tionary, you’ll soon
be caught in a loop.
Being professional is

.l acting the way pro-
fessionals act, and a professional is just
someone who gets paid to do what they
do. Hopefully, you are all getting paid
for the work you do; so, no matter how
you act, you’re acting professionally.
Right? Wrong!

I prefer to think of being professional
as acting in a way that honors the profes-
sion. A “professional” plumber is the sort
of plumber we wish all plumbers were.
They do the job right the first time, they
treat everyone with respect, and the go
out of their way to be as helpful as possi-
ble—mnot just fixing the leak, but taking a
few minutes to make sure there isn’t
another leak about to happen. When you
meet a plumber like this, you’re likely to
think, “That’s the way all plumbers
should be.” Being professional as an
attorney means the same thing. Clients,
judges, and other attorneys should look
at your work and think to themselves, “I
wish all attorneys were like that.”

Whether we’re talking about
plumbers or attorneys, the defining traits
of a true professional are Competence,
Civility, and Service.

COMPETENCE—I am not talking
about the mental capacity of an individ-
ual to participate in legal proceedings.
Although if you lack this, I probably
lost you as a reader some time ago
(b.t.w. if you lack the mental capacity,
call me, we’ll arrange for DE.) The
kind of competence I am referring to is
the ability to do the job, and do it well,
the opposite of which is incompetence.
The sort of competence we should
strive for, as a professional, should not
stop with the bare minimum. Our
standard should be—Excellence.

So how do you make sure you are
competent? Do a self-assessment (see
last months article on “Be Prepared.”)
What are your strengths and weaknesses
as an attorney? Do your clients come
back, and/or refer other people to you?
Would you be happy hiring an attorney
who is just like you? If your list of weak-
nesses is longer than your strengths, if
your clients tend to move on to other
attorneys, or if you wouldn’t be satisfied
with your own service, you have a com-
petency problem.

What should you do if you are not
competent? Become competent (once
again see last month’s article.) If you
have poor speaking skills or lack confi-
dence when speaking, take a speech
class. If you have poor writing skills,
take a writing class. Get the skills you
lack in your practice, but don’t stop
there! Acquire more. And, once you have
achieved mastery, maintain your edge.
Being good at what you do, be it litiga-
tion, mediation, transactional law (you
get the picture) is just a part of being
professional. It requires ongoing practice
and training, a willingness to be frank
with yourself about what you’re good at,
and a willingness to make sure that you
do the job right the first time.

CiviLITY—At the beginning of my
career I had an ethical decision to make,
I had the opportunity to ambush oppos-
ing counsel. I won’t go into boring
details at how I could have taken advan-
tage of the rules and employed tactics
that were sneaky and underhanded. I
agonized about this because the other
side had not been a paragon of virtue,
nor kind to me and I really wanted
revenge. So I called my father, who said
“Son, always take the high road. You will
never be sorry you did.” To this day, I
follow his advice and have never regret-
ted it. So, I called the attorney and dis-
cussed the situation. I gently showed
how the attorney had personally put his
case at risk. From that day on, that attor-

ney has been civil to me, and yes, even
friendly.

While we have the duty of zealous
advocacy, we must balance that against
our duties to our peers, the court, and the
system. Zealousness does not mean that
while representing our clients that we
don’t need to show respect for the sys-
tem, the court, our peers, and ourselves.
There is nothing that shows respect more
than civility — Be Polite!

Don Burnett, Dean of the University
of Idaho Collage of Law says, “don’t
strip-mine the legal system.” Do not use
unethical or unfair tactics to gain an
advantage. Never use sneaky or under-
handed tactics and don’t sink to the level
of those who do. Conduct yourself in
such a manner that you bring credit and
honor to our noble profession.

SERVICE—WEe give service to the
client, service to the profession, and
service to the community. We are not
merely legal technicians, we are coun-
selors. A counselor does more than just
the legal work. Counselors are client-
centered. The ultimate goal is not just a
legal victory; rather it is service to the
client. You do not just provide legal
advice; you
also pro-
vide objec-
tivity,
experience,
and com-
mon sense.
The client’s
welfare is
tantamount.
Sometimes
it means
trial, some-
times it
means set-
tlement, or
sometimes
it means
you must
find a way

This is my daughter Micah,
age 4, at a preschool profes-
sional day. I want you to share
my mental image of a true
professional.
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to avoid conflict. The actions you counsel
them to follow must be for their good,
not for the good of your own billable
hours. Anyone who has lost sight of that
has lost his or her way!

We also provide service to the profes-
sion. It is a privilege to be able to prac-
tice law. But this privilege has a price;
and no, I am not talking about your Bar
dues. It is our obligation to make the
practice of law better. Do you offer
advice to other attorneys, or are you
afraid doing so might cut into your own
bottom line? It is our duty to be active in
the Bar and Bar functions, to share what
we know, to remind each other of our
ethical duties, to improve ourselves and
be a resource to our fellows. As profes-
sionals, we must seek to not only

improve ourselves, but to improve the
practice of law generally.

As professionals, we provide service
to our communities—both as a lawyer
and as a leader. We all have a duty to
provide legal assistance and representa-
tion to those who cannot afford it. This
means supporting the Idaho Law
Foundation both monetarily and by vol-
unteering. We would like your money,
but we need you and your experience to
help those in need. Volunteer—you will
be surprised at how much it helps you.

As I finish this column, I realize that
a definition of professionalism is right in
front of me. Sitting here in my bookshelf
is the Idaho State Bar DeskBook
Directory. Starting on page 287 are the

Model Rules of Professional
Responsibility. Read them. Use them.

P.S. Hi Micah!

Jay Q. Sturgell is serving a six-
month term as president of the Idaho
State Bar. He has been a Bar
Commissioner representing the First and
Second Judicial Districts since 2004. He
received his B.S. from Utah State
University and his J.D. from the
University of Idaho College of Law. He is
a Special Deputy Attorney General for
the State of Idaho, Shoshone County
Public Defender, and City Attorney for
the cities of Pinehurst, Smelterville, and
Mullan. Jay is the first attorney from the
Silver Valley to be a Commissioner since
1965. You can reach Jay at (208) 784-
4035 or sturgellcs@usamedia.tv

NEW JUDGES

Steven L. Clark, Pocatello, a Jefferson
County Deputy Prosecutor has been named
as a new Magistrate Judge in Lemhi
County; He is replacing Magistrate Judge
Jerry Meyers who is retiring in January to
become a professional hunting guide in
Botswana. Clark will begin his new job in
January, and will also sit on the bench in
Bonneville County two times per week

Penny Jo Stanford is a St. Anthony
native and has been named as a new
Magistrate Judge in Clark County.
Previously she was Fremont County's pros-
ecuting attorney, and currently does civil
work for Madison County as a Deputy
Prosecutor.

Stanford is taking over for Magistrate
Judge William Hollerich, who left Dubois
in September for a job as an attorney with
U.S. Immigration  and Customs
Enforcement in California. Stanford has
been asked to start as soon as possible. She
will sit on the bench for cases in Bonneville
County four times a week.

PRELIMINARY DRAFT OF PROPOSED
AMENDMENTS TO THE FEDERAL RULES OF
PRACTICE AND PROCEDURE—The Judicial
Conference of the United States Committee
on Rules of Practice and Procedure has
requested public comment on the prelimi-
nary draft of proposed amendments to the
Federal Rules of Bankruptcy and Criminal
Procedure and the Federal Rules of
Evidence. A pamphlet containing the pro-
posed amendments and a brochure summa-
rizing the proposed amendments is on file
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at the Idaho State Bar. Additional copies
can be obtained by calling the Rules
Committee Support Office at (208) 502-
1820, or writing to the Rules Committee
Support Office, Administrative Office of
the United States Courts, One Columbus
Circle, N.E., Washington, D.C. 20544. The
text of the proposed amendments can also
be found at www.uscourts.gov/rules All
comments are due by February 15, 2007 to
James C. Duff, Director, Administrative
Office of the U.S. Courts, One Columbus
Circle, N.E., Washington, D.C. 20544.

IpAHO JUVENILE RULES CHANGES—
Effective August 21, 2006, Rules 16, 29
through 37, 39 through 46, 48, 51 through
53, and 58 of the Idaho Juvenile Rules have
been repealed and revised versions of these
rules have been adopted. These are the por-
tions of the Idaho Juvenile Rules addressing
procedures in Child Protective Act cases.
The order adopting and setting out the
revised versions of these rules can be found
on the Idaho Supreme Court website at
http://www.isc.idaho.gov/ijr-amended-
order.htm.

MicHIE IpAHO CODE ERROR—Error
Rule 46.2 of the Idaho Criminal Rules
addresses no contact orders. Judge Michael
Redman recently pointed out an error in the
published version of subsection (b) of ICR
46.2. In the Michie Idaho Code volumes,
the word "misdemeanor" is included in the
first sentence, which makes it appear that a
victim may request modification or termi-
nation of a no contact order in misdemeanor
criminal cases, but not in felonies. This is

incorrect. The word "misdemeanor" was
inadvertently included in an order issued on
June 30, 2004, by the Supreme Court
amending other wording in ICR 46.2. This
error was later corrected in an order issued
by the Court on August 30, 2004, but the
correction has not made it into the pub-
lished versions of the rule. You will note
that the version of ICR 46.2(b) on the Idaho
State Judiciary's website correctly omits the
word "misdemeanor."

In addition, both the version of the rule
published by Michie and the version on the
website omit a title line in ICR 46.2(b).

Subsection (b) of ICR 46.2 actually
reads as follows:

(b) Victim's right to request
modification or termination of
no contact order. A victim of a
criminal offense for which a no
contact order has issued may
request modification or termina-
tion of that order by filing a
written and signed request with
the clerk of the court in which
the criminal offense is filed.
Forms for such a request shall
be available from the clerk. The
court shall provide for a hearing
within fourteen days of the
request and shall provide notifi-
cation of the hearing to the vic-
tim and the parties.



DISCIPLINE

SCOTT L. BURNUM
(Disbarment)

On September 13, 2006, the Idaho Supreme Court issued an
Order of Disbarment, disbarring Boise lawyer Scott L. Burnum
from the practice of law in the State of Idaho. The Idaho
Supreme Court’s Order followed a Professional Conduct Board
Recommendation of disbarment in a formal charge disciplinary
proceeding filed by the Idaho State Bar.

On December 28, 2005, the Idaho State Bar filed a formal
charge Complaint against Mr. Burnum. The Complaint alleged
that Mr. Burnum violated Idaho Bar Commission Rule 505(b)
[“Criminal conduct”] and Idaho Rules of Professional Conduct
“8.4(b) [“Commission of a criminal act”] and 8.4(d) [“Conduct
prejudicial to the administration of justice”]. The allegations
related to the Judgment, Suspended Sentence and Order of
Probation, entered by the Fourth Judicial District Court in and
for the County of Ada, on September 21, 2005. The judgment
and suspended sentence followed a two-day jury trial. The jury
found Mr. Burnum guilty of felony malicious harassment in vio-
lation of Idaho Code §18-7902.

Mr. Burnum failed to answer or otherwise respond to the for-
mal charge Complaint. The Idaho State Bar filed a Motion to
Deem Admissions (“Default”) and for Imposition of Sanction on
March 21, 2006. A Hearing Committee of the Professional
Conduct Board conducted a hearing on that motion on May 2,
2006. The Hearing Committee granted the motion and entered
its Findings of Fact, Conclusions of Law, Order and

Recommendation on June 14, 2006. The Hearing Committee rec-
ommended disbarment.

The Idaho Supreme Court’s Order of Disbarment found that
Mr. Burnum violated I.B.C.R. 505(b) and I.LR.P.C. 8.4(b) and
8.4(d). The Court concluded that Mr. Burnum has shown a con-
sistent pattern of nonresponsiveness to Bar Counsel, the Hearing
Committee and the Idaho Supreme Court in this disciplinary pro-
ceeding and in the prior disciplinary proceeding that resulted in
his suspension commencing on February 14, 2005. The Court
also concluded that Mr. Burnum had engaged in serious criminal
conduct, which violated his most basic professional obligations
to the public, the pledge to maintain personal honesty and
integrity.

Based upon the foregoing, the Idaho Supreme Court ordered
that Mr. Burnum’s admission to practice law in the State of Idaho
be revoked and that his name be stricken from the records of the

Idaho Supreme Court as a member of the Idaho State Bar.
Inquiries about this matter may be directed to: Bar Counsel,

Idaho State Bar, P.O. Box 895, Boise, ID 83701, (208) 334-4500.

CURTIS N. HOLMES
(Reinstatement)

On October 4, 2006, the Idaho Supreme Court issued an
Order reinstating Curtis N. Holmes of Pocatello to the practice of
law in the State of Idaho.

Inquiries about this matter may be directed to: Bar Counsel,
Idaho State Bar, P.O. Box 895, Boise, Idaho 83701, (208) 334-
4500.
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'ISBIEXECUTIVE DIRECTOR’S REPORT

2006 PROFESSIONALISM AND PRO BoONO AWARD RECIPIENTS

Diane K. Minnich

PROFESSIONALISM
AwARDS

The Bar’s 2006
Professionalism Award
is an expression of
| respect,  appreciation
*g and commendation from
the recipient’s peers. It
is one of the highest
honors any Idaho lawyer may receive during
his or her career. Recipients are lawyers who
have a reputation for civility, ability, dili-
gence, integrity, courtesy and cooperation —
epitomizing what it means to be a first-class
lawyer.

The 2006 professionalism awards will be
given to the following lawyers at the resolu-
tion meetings in their districts. These lawyers
have brought distinction to the legal profes-
sion through their conduct and service.

FIRST DISTRICT

Janell S. Burke, Coeur d’Alene. Janell
holds a career position as a Judicial Law
Clerk for the District Court of the First
Judicial District. Janell is a graduate of
Gonzaga University and has been a member
of the Bar for 22 years.

When the Hon. John P. Luster, District
Court talks about working with Janell, he is
very candid about her ability to elicit the best
from everyone she comes in contact with,
including himself, saying, “The quality of my
work will go downhill in a hurry if she ever
decides to retire. Her work is outstanding; her
answers to questions thoughtful and are
reflective of her intellect.”

Janell feels each attorney must recognize
the great privilege and responsibility that
comes with being a lawyer. Continual study-
ing of the law; civility in behavior, not only
towards fellow professionals, but towards the
public; supporting the Bar, and participating
in public service should all help the attorney
to focus on solutions to legal problems and
seeking justice for those who can’t seek it
themselves.

Janell is a volunteer in many legal activi-
ties. She has been president, vice-president,
and secretary/treasurer of the First District
Bar Association; chair and co-chair of the
Kootenai County Bar; co-chair and board of
directors for the John P. Gray Inn of Court;
coordinator of Settlement Week in Kootenai
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County, coordinator of Law Day activities in
Kootenai schools, board of directors for the
Conflict Resolution Center of the Inland
Northwest. She has also assisted in retirement
events and investitures for judges on behalf of
the Bar; and helped to plan, coordinate, and
participate in many continuing legal educa-
tion programs.

Janell also spends many hours in commu-
nity volunteer work sharing her talents. She is
a regular panelist on KSPS Public and KUID
Public Television stations for the North Idaho
College Public Forum; she is a former board
member for the Foundation Northwest and
the Inland Northwest Lutheran Outdoor
Ministries, She plays the piano and organ and
belongs to the AAUW Gourmet Cooking
Club.

Janell feels it is a great honor to receive a
Professionalism Award from her peers. She
said, “There are many skilled and deserving
attorneys in the First District... who recog-
nize the great privilege and awesome respon-
sibility of being a lawyer. I am humbled to be
selected for the award.

Janell and her husband Loren have two
sons.

Second District

Donald L. Burnett, Moscow. Don is the
Dean and Foundation Professor of Law for
the University of Idaho College of Law. His
responsibilities include teaching, scholarship,
service to the legal profession and the public;
leadership and management of the College of
Law; and participation in the administration
of the University of Idaho.

Don is a native of Pocatello, but chose to
broaden his world by attending Harvard,
graduating magna cum laude in economics
before going on to receive his J.D. from the
University of Chicago. A L.L.M from the
University of Virginia and graduating on the
Commandant’s List from the Command and
General Staff College of the United States
Army round out his education.

Don’s career cuts a large swath through
the legal profession. He has been an appellate
judge, practicing lawyer, Idaho State Bar
President, current Dean of the University of
Idaho College of Law, and a law teacher. He
started his career as a law clerk to the Chief
Justice of the Idaho Supreme Court and as an
assistant attorney general for the State of

Idaho. In Pocatello he practiced with B. Lynn
Winmill (currently Chief Judge of the U.S.
District Court for the District of Idaho). He is
a past president of the Idaho State Bar, served
as a contract judge of the Shoshone-Bannock
Tribal Court; and served as executive director
of the Idaho Judicial Council. He served on
the Idaho Court of Appeals from 1982-1990
when he was appointed the University of
Louisville’s dean of the law school. He
received the U.S. Armed Forces Legion of
Merit award for career achievement when he
retired with the rank of Colonel in 2001. In
2002, he accepted the University of Idaho’s
invitation to serve as dean of the law faculty.

Dean Burnett views professionalism as a
personal commitment all attorneys must
make to conduct above the minimum require-
ments of the law and beyond the monetary
incentives of the marketplace. He says, “... it
encompasses rigorous adherence to ethics;
diligence and competence in serving clients
and the public; civility in communications;
fairness in actions; dedication to improving
the law and legal institutions, and pro bono
service.”

He and his wife Karen have been married
for 37 years and have two sons, Jason and
David.

Third District

William F. Gigray, III, Nampa. Bill
Gigray is a shareholder partner with White
Peterson, P.A. in Nampa. His practice areas
are municipal law, local government law, per-
sonal injury, estate planning, probate, and
corporate law. He received his J.D. from the
University of Idaho College of Law, and was
admitted to the Idaho State Bar in 1973. He is
past president of the Third Judicial District
Bar Association; past president, and member
of the board of directors for the Idaho Trial
Lawyers Association; and a member of the
Trial Lawyers of America.

Bill is a native of Caldwell. Over the
years he has been involved in his church and
community. He has served as president of the
Jaycees, Optimist Club, Greenbelt Civic
League of Caldwell, Inc., and the Caldwell
Foundation for Education Opportunity, Inc.

Bill feels professionalism is grounded in
respect for each other and the rule of law he
and his legal peers serve. He says, “How we
conduct ourselves in this practice toward our



clients, with the people we deal with on
behalf our clients, and with each other mat-
ters a great deal. Without professionalism,
there is no profession.”

Bill, and his wife Barbara have been mar-
ried for 35 years. They have three children:
Anne, Will, and Mary all residing in Idaho.
Mary will soon be the third generation of the
Gigray family to become a lawyer. Bill’s dad,
William F. Gigray, Jr., a member of the Bar
for 65 years, received the professionalism
award in 1994.

FourTH DIsTRICT

Walter H. Bithell, Boise. Walter is a
partner with Holland & Hart, LLP. He
received a B.S. from the University of Idaho
in 1965 and his J.D. from the University of
Idaho College of Law in 1968. In 2001, he
received the University of Idaho Alumni
Association Silver and Gold Professional
Achievement Award.

After receiving his law degree Walter was
the deputy attorney general for the State of
Idaho and served as general counsel for the
Idaho State Department of Insurance and the
Idaho State Tax Commission. In 1972 he
practiced as a trial lawyer with Langroise,
Sullivan & Smylie. In 1984 the firm merged
with Holland & Hart. Walter is now partner
and senior litigation attorney.

Walter shares his knowledge through edu-
cation and writing. He has been a presenter at
CLEs, Idaho Practical Skills Courses, Boise
State University, Idaho Trial Lawyers
Association, Citizens Law Academy, and
many other venues. He has written columns
for The Advocate and is a columnist for the
Idaho Statesman, writing a weekly column
addressing reader’s legal issues.

Walter is a past president of the Idaho
State Bar; past member of the Idaho Law
Foundation Board of Directors; Past Master
of the Bench, American Inn of Court No. 130;
past president, Idaho Trial Lawyers
Association; University of Idaho Board of
Directors. He is a recipient of the University
of Idaho Alumni Association Ul Gold and
Silver Award; and is a 2006 recipient of the
Judge May Trial Lawyer of the year award.
He has been a member of the Bar Counsel
Oversight and the Multi-disciplinary Practice
Committees.

If clients could solve their own problems
they would not need lawyers is how Walter
starts his definition of professionalism. “We
hold ourselves out as problem-solvers and the
public has a right to expect, indeed
demand, that we are competent, proficient,
and that we treat them honestly and fairly.
Professionalism is not an option in the prac-

tice of law, it is an absolute requirement,” he
said.

He and his wife Sherry, a retired school-
teacher and administrator, have been married
for more than 40 years. They have one daugh-
ter and two sons. When he can distance him-
self from his legal profession Walter enjoys
working on his ranch in northern Idaho and
playing golf.

Jack W. Barrett, Boise. Jack is a partner
with Moffatt, Thomas, Barrett, Rock &
Fields. He oversees and assists in workers’
compensation practice and insurance-related
issues. Jack has been with Moffatt Thomas
his entire law career, joining upon graduation
from the University of Idaho College of Law
in 1959. He became a partner in 1962.

Jack says his definition of legal profes-
sionalism is characterized by or conforming
to both technical and ethical standards. The
most important traits of any lawyer are
uncompromising integrity, complete honesty
and exhibiting civility in all dealings with the
court, adversaries and clients. In addition, the
recognizes that being a lawyer ‘is not merely
about earning a living,” but also involves
recognition of the profession’s obligation to
the public.

Through the years he has been active in
many legal committees and organizations
throughout Idaho. He is a past president of
the Fourth District Bar Association, served on
the Idaho Judicial Council, a founding officer
of the Idaho Association of Defense Counsel,
past chair of the Idaho Industrial Commission
Advisory Committee, current member of the
American Inn of Court No. 130, worked on
committees to draft and submit proposed leg-
islation on Americans with Disabilities, and
workers’ compensation.

Jack participates in career day programs
sponsored by local junior high schools by dis-
cussing the law as a profession with interest-
ed students.

Jack and his wife Marilyn have a small
acreage in Boise. They recently gave up tend-
ing horse when their children left home. They
are both involved in their church and enjoy
golfing. He and Marilyn are privileged to
have all four children and ten grandchildren
reside in Treasure Valley where they can
watch the grandkids grow up and attend their
activities.

F1FTH DISTRICT

Russell G. Kvanvig, Twin Falls. Russ is
a partner with Stephan, Kvanvig, Stone &
Trainor of Twin Falls. Russ received his J.D.
from the University of North Dakota and
joined the Bar 30 years ago. Russ has spent
many practicing his chosen profession. As

with many who receive this annual reward he
also spends many hours volunteering his
time, both for the Bar and for his community.
He served for three years as the commission-
er for the Third and Fifth Districts, serving his
last six months as President of the Bar. He has
served on Bar Counsel Oversight Committee,
the Professional Conduct Board, and on the
Bar Exam Preparation Committee. He is a
section member in the Business and
Corporate Law; Professionalism and Ethics;
Real Property; and the Taxation, Probate &
Trust Law sections.

In his Twin Falls community, Russ has
been a president of the Twin Falls Chamber of
Commerce, president of the College of
Southern Idaho Foundation; and president of
the Magic Valley Regional Medical Center
Foundation.

Many may remember Russ’ columns
ended with a humorous story from his child-
hood in a Norwegian American family. Each
story had a lesson Russ wove into his column.
Those story lessons were all about the value
of professionalism. It is Russ’ thought that,
“Being a lawyer should be synonymous with
being professional,” When talking about pro-
fessionalism in the legal field, he insists it
can’t be taken for granted. All lawyers must
be involved in the vigilance and nurturing of
its reputation. Civility and integrity is
required as the attorney goes about his profes-
sional life; but the other side of involvement
also requires the attorney to behave with
civility, integrity, and involvement in this or
her community and civic affairs.

Russ and his wife Geri have two sons and
two grandchildren. He enjoys telling stories,
hunting and fly-fishing.

SixtH DisTrICT

Keith A. Zollinger, Pocatello. Keith’s
runs a private practice, Zollinger Law
Office, Chtd.in Pocatello. He is a past presi-
dent of the 6th District Bar Association, a
former board member of the Idaho Legal
Aid, and a member of the ITLA and the
IACJ. Keith feels the corner stone for legal
professionalism is treating people fairly and
speaking truthfully. It is his opinion that if
an attorney doesn’t know or can’t tell the
truth they should say nothing. Keith is a for-
mer Commissioner for the Idaho Youth
Soccer and has coached youth soccer for 15
years.

He and his wife Jan have three children
and one grandchild.

Seventh District

Dale W. Storer, Idaho Falls. Dale is a
partner with Holden, Kidwell, Hahn &
Crapo, P.L.L.C. of Idaho Falls. His practice
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is in the areas of state and local government, edu-
cation, real property, planning and zoning,
and employment law. He has served as the
attorney for the city of Idaho Falls since
1982. He also represents a number of other
smaller cities, school districts, counties, elec-
trical utilities and private developers. He has
frequently testified before the Idaho State
Legislature on a variety of issues affecting
cities, counties and other public entities. Dale
graduated cum laude from Brigham
University with a B.A. in economics and
Asian Studies. He received his J.D. from the
J. Reuben Clark Law School, BYU.

Volunteer work plays a prominent role in
his professional life. He served three terms as
president of the Idaho Municipal Attorneys
Association; was Idaho chair of the
International Municipal Lawyers Association,
on the Board of Directors of the E. Idaho
Chapter of J. Reuben Clark Law Society;
member of the Association of Idaho Cities
Legislative Committee; and received their
2000 Meritorious Service Award; and his is a
member of the Alumni Board for the J.
Reuben Clark Law School, Brigham Young
University.

Dale looks at professionalism as the
“grease” on the wheels of justice. “Without
that lubricant the system bearings would soon
freeze and the entire process would grind to a
halt,” he said. Colleague Steve Tuft, Burley
says, “Dale is the pro bono ‘go to’ guy for
Idaho municipal lawyers. When any of us
have a municipal law nut we can’t crack we
go to him. I have often heard other Idaho
municipal lawyers say, ‘Well, I talked to Dale
and he said...””

He and his wife Le Anne have six chil-
dren, and one very magnificent grandson. He
enjoys skiing, fishing, and wood working
when not practicing law.

DEeENniSe O'DONNELL DAY
Pro Bono AWARDS

The pro bono awards are named for the
late IVLP Director Denise O’Donnell Day
who worked tirelessly throughout her career
to provide legal services to the poor and dis-
advantaged. Pro bono award recipients follow
her example of providing freely of their pro-
fessional abilities, time and service.

Fonda Jovick, Paine, Hamblen, Coffin,
Brooke & Miller, LLP, Coeur d’Alene donat-
ed 65 hours in a divorce case for Amanda, a
21-year-old mother of two children ages 2
years and 8 months. Amanda and her hus-
band, Steven, separated after he was arrested
for domestic battery. Amanda obtained a 90-
day protection order against her husband. He
then violated the order and faced additional
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charges as a result. Amanda is in counseling
through the local domestic violence program.
Fonda represented Amanda in a long, pro-
tracted divorce that involved a trial and
attempted mediation of the parenting plan and
set up a custody plan that protects her and the
children. Ultimately, Amanda achieved her
objectives.

Carole Wells, Moscow, was nominated
by Judge John R. Stegner. Ms. Wells repre-
sented a criminal defendant in Latah County
drug court. As a result of her becoming
acquainted with this defendant, she also
learned that he had lost his visitation rights
with his three children. While Ms. Wells was
only obligated to represent him in his crimi-
nal matter, she undertook, pro bono, his rep-
resentation in his child custody proceedings.
Through her diligent efforts, and what was
estimated to be seventy-five hours of work,
she got her client’s rights to visits his children
reinstated. This defendant recently graduated
from drug court. His three children attended
that ceremony and one of his son spoke mov-
ingly of his father’s return to his life.

Bryan K. Walker, Hamilton, Michaelson
& Hilty, LLP, Nampa represented a low-
income mother in a case involving extensive
litigation. The divorce action involved
domestic violence/abuse, high-conflict cus-
tody issues, worker’s compensation and sub-
stantial debt issues. Walker made six court
appearances on the civil protection order and
divorce matters.

Ultimately, the parties arrived at a stipu-
lated decree, under which the parties estab-
lished a shared custody arrangement that sat-
isfied the desires, needs and concerns of both
parents, including child support for the IVLP
client.

“These parties appear to have now settled
into their own lives, and I was recently con-
tacted by my client who wanted to share her
news of new employment. There does not
appear to be any ongoing, extraordinary con-
flicts at the time. This was an interesting case
professionally and involved a satisfying con-
clusion. I could not have done this case with-
out the capable assistance of my legal assis-
tant, Janet Neff. Thanks to IVLP for its sup-
port in my representing this client.” Bryan K.
Walker

George DeFord, DeFord Law, PC,
Nampa has been generously accepting IVLP
cases for low-income people in Canyon
County for years. In one particular case, a
young man contacted the IVLP after his wife
walked out with a new boyfriend and left him
with the two children, ages 3 years and 8
months. He later learned that the new

boyfriend is a registered sex offender and is
not allowed to be around children. At about
this same time the man was laid off from his
job and was working a minimum wage job to
get by. He needed help to get the divorce
completed, a custody order in place that pro-
tected the children and a child support order
to help him financially. Mr. DeFord answered
the call and was able to secure the divorce,
custody and child support.

Kira D. Pfisterer, Greener Banducci &
Shoemaker, Boise was nominated by Judge
Ronald J. Wilper. Judge Wilper wanted to rec-
ognize the outstanding volunteer efforts of
Ms. Pfisterer, for her part in establishing the
Ada County Drug Court as a not-for-profit
corporation. She accomplished the task in
2005 and the IRS now recognizes the Ada
County Drug Court as a tax-exempt 501(c)(3)
corporation. Obviously, this is a great benefit
to the activities of Ada County Drug Court.
Ms. Pfisterer continues her involvement with
the Drug Court as a member of the Board of
Directors, especially monitoring by-law com-
pliance for the Secretary of State.

Lois K. Fletcher, Boise, takes the “hard
ones”, divorce and custody cases for low-
income victims of domestic violence. The
clients are not always cooperative and the
issues are sometimes difficult, but when she’s
finished with one case, she calls the IVLP and
asks for another. Ms. Fletcher has also assist-
ed with IVLP Family Law Clinics and other
pro bono efforts almost from the beginning of
her career as an Idaho attorney.

J. Layne Davis, Davis, Miller & Walker,
Boise was nominated by the 4th District
CASA program. He completed a CASA case
that included approximately 100 hours of pro
bono service. In this case Layne represented a
volunteer Guardian ad Litem for two young
children (ages 5 and 3). The Court Appointed
Special Advocate (Layne’s client) advocated
for the best interest of the children in the case,
which eventually resulted in the termination
of the parental rights of the parents. The chil-
dren are in the safe care of their grandparents
in another state, thanks to Layne’s work.

Lisa Rasmussen, Boise. In November
2004, the Women and Children’s Alliance
referred Min to the IVLP. Min and her son
had recently moved to the U.S. from China
and Min spoke limited English. Min’s hus-
band, an American, had arranged for Min to
come to the U.S. to marry him. Less than a
year after she was here, her husband abused
her and was arrested for domestic violence.
While charges were pending, he filed for
divorce. Min was confused and worried about
her immigration status. Lisa Rasmussen



agreed to help Min through the divorce and
the IVLP worked to connect Min with an
immigration attorney. Lisa was able to
negotiate a settlement and get the divorce
finalized.

Laura O’Connell, Idaho Legal Aid
Services, Twin Falls volunteered to be
appointed Guardian ad Litem in a challenging
guardianship case. Cindy had been providing
full-time care for her two great-nieces for a
year. The mother had been in and out of jail
and both she and the father have drug abuse
problems. The father also has mental health
problems and lives generally at a Canyon
County homeless shelter. Cindy let the moth-
er take the girls for a visit in June 2005 and
her live-in boyfriend allegedly sexually
abused them. Cindy is employed, but with the
girls in her care and no financial support from
the parents, her income falls below the feder-
al poverty guidelines. Former Pro Bono
Award recipient Mark Guerry represented
Cindy in her petition for guardianship of her
two great-nieces. Laura was appointed
Guardian ad Litem for the girls. “I enjoyed
doing this case. It definitely felt like I was
able to do something to protect the children.
The great aunt is a really great, wonderful
person. She has already raised her own chil-
dren and is now taking on these two little
girls. This was a really different type of case
for me. In guardianship cases, particularly as
GAL, the attorney has a lot more freedom.”
Laura O’Connell

Mark Guerry nominated Laura for this
award. “There is a lot of pro bono out there
that attorneys do all the time. Laura is some-
one who is always willing to help out.”

Lowell Hawkes & Ryan Lewis, Lowell
N. Hawkes, Chtd. Pocatello. IVLP nominated
Lowell N. Hawkes and Ryan Lewis for a joint
pro bono award. Mr. Hawkes accepted an
appointment from the U. S. District Court to
represent an inmate of the Idaho State
Penitentiary in a Civil Rights case under the
Court’s Pro Se Pro Bono Program. The
inmate claimed Correctional Medical
Services violated his legal right to adequate
medical treatment.

Messrs Hawkes and Lewis collectively
billed 370.65 hours in the effort to enforce
their client’s legal rights. Mr. Hawkes advised
that at their billing rates, this amounted to
nearly $58,000.00 in legal services donated
on this case. Mr. Anderson ultimately
received a medical discharge, but died from
the condition that was focus of his complaint.
With his death, his claim was dismissed since
injury claims do not survive death.

This sad outcome does not detract from
the dedication, professionalism and generosi-
ty that Messrs. Hawkes and Lewis displayed
in pursuing this matter. Mr. Hawkes spoke at
the man’s funeral and in a letter to [VLP pro-
vided these comments about his experience:

“I do not regret accepting this assign-
ment. Nor does Ryan. Judge Boyle was as
decent, patient, and humane and professional
as ever. In my book Denise Asper is a pure
saint and angel in lawyers’ garb; [ can’t imag-
ine a better person to handle this program in
the federal system. I met some wonderful
people and got to know the full dimension of
a family struggle of which the case was just a
small part. The time with Jerry was a blessing
to me as [ worked with him through the issues
of his case and the issues of his death. I
learned some important things about myself,
about life, about death, about family and had
some true spiritual experiences as a result of
this assignment for which I will always be
grateful.”

Truly Mr. Hawkes and Mr. Lewis exem-
plify what is best about the legal profession.

James Ruchti, Cooper & Larsen,
Pocatello was nominated by the 6th Judicial
District CASA Program for his frequent
acceptance of CASA cases. On one particular
case, the child was a young teenage girl
whom her stepfather had been sexually abus-
ing along with her two friends. The girl’s
mother failed to protect or even believe the
allegations made by her daughter.

James battled long and hard for the child.
He went to one of the abuser’s hearings when
the CASA was called as a witness to make
sure she was treated fairly, and he participat-
ed at another hearing by telephone knowing
the CASA would again have to testify.

This particular case had a good ending.
The stepfather was convicted of sexual abuse
and is in prison for 4 years. The mother how-
ever, still advocates for her husband and the
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girl is in her grandmother’s home who now
has a guardianship of her. The CASA pro-
gram praises James for his support and pro-
fessionalism.

Penelope North-Shaul, Dunn & Clark,
PA, Rigby was nominated by the 7th Judicial
District CASA program. Stacy McAlevy
says, “Penny has been with the program for
10 years and has taken several cases as well
as recruited several attorneys to the program.
She has been on a case for the past 3 years
that she helped through a 6-day termination
hearing in an effort to provide the children
with permanency. Penny has always been
willing to take on new cases and also pro-
vides law training to new volunteers. She is
articulate and well versed in the courtroom
when advocating for the best interest of the
children we serve. 1 believe Penny takes
CASA cases because she cares about the kids!
She is an amazing attorney and a great asset
to the program.”

Is It Your MCLE
Reporting Year?

If your MCLE reporting peri-
od ends on December 31, 2006
and you are need more credits,
visit the ISB website.

www.idaho.gov/isb

For lists of upcoming live
courses and approved online and
tape courses. Questions about
MCLE compliance?

Contact the Membership
Department at (208) 334-4500
or jhunt@isb.idaho.gov.
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Alternative Dispute Resolution Section

Larry C. Hunter
Moffatt, Thomas, Barrett, Rock & Fields, Chtd.

On behalf of the Alternative Dispute Resolution (ADR)
Section of the Idaho State Bar, allow me to introduce you to our
Section and to this issue of The Advocate, which we are
sponsoring. We are a small section, perhaps because members
of the Bar view our role as more limited than it really is. We welcome
any member of the Bar interested in the mission of the ADR
Section, whether or not that person is an ADR practitioner.
Indeed, it would be beneficial to have a wide spectrum of section
members.

The objective of the ADR Section is to facilitate the exchange
of information about all kinds of dispute resolution. Alternative
Dispute Resolution incorporates any intervention by a neutral
third-party to help parties fashion their own resolution to a
dispute without having to resort to the time-honored procedure
of a trial. This may include the resolution of discovery disputes
by a discovery master, arbitration, early mediation, court-ordered
mediation, evaluation (both under Idaho Rules and extra-regula-
tory), administrative law proceedings, and the negotiation of
child custody agreements.

The articles and other information in this issue of The
Advocate are intended to broaden one’s understanding of ADR.
This issue includes a survey of attorneys’ fees awards in arbitration,
useful to anyone drafting or negotiating arbitration clauses in
agreements. There is also an article presenting a “mock”
mediation, intended to give non-litigators a glimpse into what
might happen in a mediation setting. In addition, this issue

MULTI-FACETED EXPERIENCE:
IMPARTIAL AND INSIGHTFUL
DISPUTE RESOLUTION

Larry C. Hunter
Mediation, Arbitration, Evaluations,
Administrative Hearings
(208) 345-2000
Ich@moffatt.com

includes the Rules of Conduct for Mediators adopted last August
by the American Bar Association. The ADR Section of the Idaho
Bar plans to propose to the Idaho Bar membership that these
Rules be adopted as aspirational guidelines for mediators in the
state of Idaho.

We trust you will enjoy this issue of The Advocate and hope
you will consider joining the ADR Section of the Idaho State Bar.

ABOUT THE AUTHOR

Larry C. Hunter is a partner with Moffatt, Thomas, Barrett,
Rock and Fields where he has practiced for his entire 25-year
career. Larry'’s practice includes general and commercial
litigation, administrative law, and alternative dispute resolution.
He is past Bar President and is currently serving as the Idaho
delegate to the ABA. He is chair of the Bar s ADR section, serves
on the Public Information Committee, and is on the Law
Foundation'’s Law Related Education committee. Larry is a
member of the ABA, the Idaho Trial Lawyers’ Association, and
the Idaho Association of Defense Councel.

Larry has an AB from Harvard University (cum laude) and
further studied at Brigham Young University. He worked in inter-
national banking between college and law school, and spent two
years in Chile and is fluent in Spanish. Larry received his law
degree from Northwestern University School of Law in 1976. To
contact Larry Hunter: (208) 345-2000 or Ich@moffatt.com.
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Attorneys’ Fees in Arbitration™
Henry F. Minnerop
Sidley Austin LLP, New York

Kimberly A. Johns
Goldman, Sachs & Co., New York

1t is a long-standing principle of American law, the American Rule, that a prevailing party in a litigation is
not entitled to an award of attorneys’ fees except (i) where authorized by statute, (ii) where the parties have
agreed that the prevailing party should be awarded attorneys’ fees, or (iii) where the court concludes that one
of the litigants has acted in bad faith. Although this principle is well established and applied with consisten-
¢y in court actions, it is often stretched, modified, or ignored in arbitration proceedings. This article focuses
on the vagaries of attorneys’ fees awards in arbitration proceedings and the decidedly hesitant review of such
awards by the courts under the doctrine of manifest disregard of the law. The authors conclude with a num-
ber of recommendations aimed at avoiding the issuance of unintended attorneys’ fees awards in arbitration

proceedings.

I. INTRODUCTION

It has long been recognized that each party to litigation in the
United States bears its own attorneys’ fees.! Although this prin-
ciple, the American Rule, is well established and applied with
consistency in court actions, it is often stretched, modified, or
ignored in arbitration proceedings. This discrepancy appears
due, in large part, to the informality of arbitration proceedings
that encourages arbitrators to broadly and that the parties have de
facto agreed to an award of attorney’s fees and a strong public
policy favoring finality over legally correct outcomes in arbitra-
tions. Specifically, applying the doctrine of manifest disregard of
the law in the review of arbitration awards, courts have permit-
ted awards of attorneys’ fees to stand on grounds that would not
have survived appellate review if such fees had been awarded by
a trial court adjudicating the same controversy. The result can be
a minefield for the unwary practitioner.

II. THE AMERICAN RULE
It is a long-standing principle of American law, the American
Rule, that a prevailing party in a litigation is not entitled to an
award of attorneys’ fees except (i) where authorized by statute,
(i1) where the parties have agreed that the prevailing party should
be awarded attorneys’ fees, or (iii) where the court concludes that
one of the litigants has acted in bad faith.2 Application of the
statutory and parties’ agreement exceptions requires explicit ref-
erence to attorneys’ fees. For example, in order to receive attor-
neys’ fees under the statutory exception to the American Rule, a
litigant must show that such an award is specifically authorized
by statute.3 Similarly, attorneys’ fees may only be awarded pur-
suant to the parties’ agreement exception where there is an
“express and unequivocal agreement” for the award of attorneys’
fees.4
The American Rule is premised upon the policy that, because
litigation is uncertain, “one should not be penalized for merely
defending or prosecuting a lawsuit.”> It also addresses the con-
cern that “the poor might be unjustly discouraged from institut-
ing actions to vindicate their rights” if subject to paying their
opponents’ legal fees. Moreover, as a matter of judicial admin-
istration, the American Rule reduces the time, expense, and other
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difficulties associated with the tangential litigation of what con-
stitutes reasonable attorneys’ fees.”

The American Rule is not universally followed in jurisdictions
outside the United States. The so-called English Rule, applied in
the United Kingdom and other jurisdictions, provides for an
award of attorneys’ fees to the prevailing party as a matter of
course.8 In yet other jurisdictions, including Germany, Austria,
and Switzerland, attorneys’ fees are awarded in proportion to a
prevailing party’s success in the litigation.’

ITI. ARBITRATION

Arbitration “is a matter of contract and a party cannot be
required to submit to arbitration any dispute which he has not
agreed so to submit.”10 This principle “recognizes the fact that
arbitrators derive their authority to resolve disputes only because
the parties have agreed in advance to submit such grievance to
arbitrations.”!! With this foundation, it is not surprising that the
jurisprudence governing arbitration focuses on the agreement of
the parties. However, as the U.S. Supreme Court has noted, “[b]y
agreeing to arbitrate a[] claim, a party does not forego the sub-
stantive rights afforded by [law]; it only submits to their resolu-
tion in an arbitral, rather than a judicial forum.”!12

A. THE FEDERAL ARBITRATION ACT

The Federal Arbitration Act (“FAA”)!3 provides the federal
statutory framework for arbitration touching interstate commerce
in this country and is premised upon Congressional intention to
place “[a]n arbitration agreement... upon the same footing as
other contracts, where it belongs.”!4 The FAA articulates “a
national policy favoring arbitration and withdr[aws] the power of
the states to require a judicial forum for the resolution of claims
which the contracting parties agreed to resolve by arbitration.”!5
Indeed, “[w]here the arbitration agreement is ambiguous, the
[FAA]’s policy favoring arbitration requires that any doubts con-
cerning the scope of arbitrable issues should be resolved in favor
of arbitration.”!6 Although the FAA does not contain any express
provision addressing attorneys’ fees, many arbitrators have
awarded such fees and courts have confirmed such awards when
falling within the broad scope of issues submitted to arbitration
under the FAA.17



Under the FAA, a court’s function in vacating an arbitration
award is “severely limited” in order that the “ostensible purpose
for resort to arbitration, i.e., avoidance of litigation, [not be] frus-
trated.”!8 According to the FAA, to vacate an arbitral award, a
court must find that (i) the award was the result of corruption,
fraud, or undue means; (ii) there was evident partiality or corrup-
tion by the arbitrators; (iii) the arbitrators refused to postpone the
hearing upon sufficient cause shown, refused to hear evidence
pertinent and material to the controversy, or otherwise proceed-
ed in a manner that prejudiced the rights of any party; or (iv) the
arbitrators exceeded their powers.!9 In addition to these statuto-
ry grounds, courts have invoked their equity jurisdiction to
vacate or modify awards if the arbitrators acted in “manifest dis-
regard of the law.”20 Proving “manifest disregard” is a significant
hurdle, requiring the party seeking to vacate an award to estab-
lish that a governing legal principle that is “well-defined, explic-
it, and clearly applicable to the case” was ignored by the arbitra-
tor after it was brought to his attention.2! Given this high stan-
dard of proof, courts are reluctant to vacate arbitration awards on
“manifest disregard” grounds.22

B. ARBITRATION RULES

Major organizations for arbitration and dispute resolution in
the United States, including the NASD Dispute Resolution
(“NASD-DR”), the New York Stock Exchange (“NYSE”), the
American Arbitration Association (“AAA”), the CPR Institute
for Dispute Resolution (“CPR”), and the International Chamber
of Commerce (“ICC”), provide inconsistent rules or guidance to
arbitrators as to the scope of their authority to award attorneys’
fees. The CPR rules, which govern disputes arbitrated by and
between CPR’s largely international corporate membership,
expressly provide that, absent an agreement of the parties to the
contrary, arbitrators may award “costs of legal representation and
assistance.”23 The ICC rules seem to go one step further, provid-
ing that “[t]he costs of the arbitration shall include...the reason-
able legal and other costs incurred by the parties for the arbitra-
tion.”24 However, despite this mandatory language, ICC arbitra-
tors appear to have full discretion in deciding “which of the par-
ties shall bear [attorneys’ fees] or in what proportion they shall
be borne by the parties.”?5 The AAA, focusing primarily on the
resolution of disputes between American parties under its
domestic commercial rules,26 expressly permits, somewhat in
line with the American Rule, the award of attorneys’ fees only (i)
if requested by the parties, (ii) if provided for in the parties’
agreement to arbitrate, or (iii) if otherwise permitted by law.27
Unlike the rules of the CPR, ICC, or AAA, the NYSE and
NASD-DR rules do not, however, address attorneys’ fees, one
way or the other, except in connection with statutory employ-
ment discrimination claims brought before the NASD-DR.

1. NASD Dispute Resolution

As noted, the NASD-DR arbitration rules specifically refer to
attorneys’ fees only in connection with employment arbitrations.
Rule 10215 under the Industry and Clearing Controversies sec-
tion of the NASD Code of Arbitration Procedure states that an
arbitrator “shall have the authority to provide for reasonable
attorneys’ fee reimbursement, in whole or in part, as part of the
remedy in accordance with applicable law.”28 Pursuant to Rule

10210, this provision only applies to “disputes that include a
claim alleging employment discrimination, including a sexual
harassment claim, in violation of a statute.”29 NASD Notice to
Members 99-96 explains that Rule 10215 permits the employ-
ment arbitration section of the Rules to comport with the Civil
Rights Act of 1964, which allows the prevailing party to recover
attorneys’ fees.30 This provision, however, clearly does not apply
to non-employment matters.

Other than the express authority to grant attorneys’ fees in
employment matters, there is no mention of attorneys’ fees else-
where in the NASD Code of Arbitration Procedure.3! Undaunted
by the lack of express authority, litigants (and arbitrators) have
looked to NASD Arbitration Rule 10332(c) for such authority.
This Rule states:

In addition to forum fees, the arbitrator(s) may determine
in the award the amount of costs incurred pursuant to
Rules 10319, 10321, 10322, and 10326 and, unless appli-
cable law directs otherwise, other costs and expenses of
the parties and arbitrator(s) which are within the scope of
the agreement of the parties. The arbitrator(s) shall deter-
mine by whom such costs shall be borne.32

Although NASD-DR arbitrators may award “costs,” that
term is not commonly understood to include attorneys’ fees.33
Nevertheless, in Nieminski v. John Nuveen & Co., Inc.,3* the
court rejected the contention that arbitration before the NASD
was fundamentally flawed because attorneys’ fees were alleged-
ly unavailable in that forum, noting that NASD-DR rules allow-
ing the grant of “damages and other relief ” do not preclude arbi-
trators from awarding attorneys’ fees.35 Similarly, in Merrill
Lynch, Pierce, Fenner & Smith, Inc. v. Adler,36 a New York
appellate court compelled arbitration, noting that NASD arbitra-
tion Rule 41(e) (the precursor to Rule 10332(c)), authorized arbi-
trators to broadly grant “damages and other relief,” which, the
court held, included attorneys’ fees.

Although no rule in the NASD Code of Arbitration Procedure
explicitly addresses attorneys’ fees in non-employment matters,
the current Arbitrator’s Manual provided by the NASD-DR to its
arbitrators notes that:

Attorneys’ fees are frequently requested in arbitration.
Arbitrators have the authority to consider awarding attor-
neys’ fees, but the procedure varies from state to state. It
is appropriate for the arbitrators to request the parties to
brief this issue.37

Although the current Arbitrator’s Manual does not inform
arbitrators of the American Rule, the 1996 version of the Manual
did, at least implicitly:

Generally, parties to an arbitration are responsible for

their personal costs associated with bringing or defending

an arbitration claim. Exceptions to the rule do exist.

Parties should be prepared to argue the statutory or con-

tractual basis that permit an award of attorneys’ fees. The

arbitrators should consider referring to the authority
relied upon if attorneys’ fees are awarded.38

2. The NYSE
The NYSE arbitration rules do not specifically mention attor-
neys’ fees—not even in the context of employment claims.
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However, NYSE Arbitration Rule 629(c) provides that “In addi-
tion to forum fees, the arbitrator(s) may determine in the award
the amount of costs incurred pursuant to Rules 617, 619 and 623,
and unless applicable law directs otherwise, other costs and
expenses of the parties. The arbitrator(s) shall determine by
whom such costs shall be borne....”3® NYSE Arbitration Rules
617, 619, and 623, in turn, refer to adjournments hearing session
fees, document production and subpoenas, and the record of pro-
ceedings, respectively.40 None of these rules refers to attorneys’
fees.

Nevertheless, the limited case law that has examined the ques-
tion of whether “other costs and expenses” under Rule 629(c)
encompasses attorneys’ fees has confirmed NYSE panel arbitra-
tion awards that have included attorneys’ fees. For example, in
Prudential-Bache Securities, Inc. v. Tanner,*! a brokerage house
filed a petition to vacate an arbitration award in favor of former
employees. Prudential claimed that the award of attorneys’ fees
was not contemplated by Rule 629(c) because the rule does not
explicitly mention attorneys’ fees and “to assume that it provides
an implicit independent basis for awarding them is contrary to
the general American Rule that parties typically bear their own
legal fees.”#2 The court disagreed and stated that the language
“costs and expenses, unless applicable law directs otherwise”
included attorneys’ fees and that there was no contrary case law
that suggested otherwise.43 Thus, the court held that the award of
attorneys’ fees was within the scope of the panel’s authority
under NYSE rules.#4 The court buttressed its conclusion by not-
ing that both parties requested attorneys’ fees from the panel and
that therefore an award was “contemplated by the parties to be
within the scope of the agreement to arbitrate.”45

The NYSE also provides a Manual to its arbitrators—name-
ly, an earlier version of the current Arbitrator’s Manual used by
the NASD-DR—that makes no reference to the American
Rule.46

3. AAA

Unlike the NASD-DR and NYSE, the AAA Rules specifically
address the authority of arbitrators to grant attorneys’ fees as part
of their awards. Pursuant to Rule 43 of the Commercial
Arbitration Rules and Mediation Procedures, the arbitrator’s
award may include an award of attorneys’ fees (i) if all parties
have requested such an award in the arbitration; (ii) if it is
authorized by law; or (iii) if it is within the scope of the parties’
arbitration agreement.4’ Thus, the AAA Rules provide an articu-
lation of the American Rule.4® Nonetheless, the AAA Rules are
still somewhat broader than the American Rule, which does not
permit an award of attorneys’ fees just because “all parties have
requested such an award” in their pleadings or briefs (e.g., boil-
erplate prayers for relief with the language “including attorneys’
fees”). The authors have not been able to locate any decision in
which a court has relied upon mutual prayers for relief that
include attorneys’ fees as constituting an express agreement
empowering the court to grant attorneys’ fees to the prevailing
party under the American Rule.

4. CPR (International Institute for Conflict
Prevention & Resolution)
The CPR Rules for Non-Administered Arbitration (“CPR
Rules”) provide that, subject to any agreement by the parties to
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the contrary, the arbitral tribunal “may apportion the costs of
arbitration between or among the parties....”4% The CPR Rules go
on to define “costs of arbitration” to include, inter alia, “[t]he
costs for legal representations and assistance... incurred by a
party to such extent as the Tribunal may deem appropriate.”50
Thus, by submitting to CPR arbitration, the parties—unless they
state an express intention to the contrary—agree that a party may
be awarded “costs for legal representation and assistance” as the
arbitrators deem appropriate. The CPR Rules appear to reflect
the international nature of many of the disputes arbitrated under
its auspices and lean toward the so-called English Rule under
which the prevailing party is generally awarded attorneys’ fees as
a matter of law.

C. STATE STATUTES

Many states, codifying the American Rule, have enacted
statutes limiting the ability of parties to obtain attorneys’ fees in
arbitrations. Notably, New York Civil Practice Law and Rules
7513 provides that “Unless otherwise provided in the agreement
to arbitrate, the arbitrators’ expenses and fees, together with
other expenses, not including attorneys’fees, incurred in the con-
duct of the arbitration, shall be paid as provided in the award.”>!
Similar statutes have been enacted in other states.52 Thus, pur-
suant to some states’ laws, arbitrators are not permitted to award
attorneys’ fees “unless they are expressly provided for in the arbi-
tration agreement.”3 These state statutes therefore merely reiter-
ate that which would otherwise be required for the award of
attorneys’ fees under the parties’ agreement exception to the
American Rule. However, the application of state statutory pro-
visions regarding attorneys’ fees has been preempted in large
part by the FAA with regard to disputes arising out of contracts
or conduct involving interstate commerce. As discussed further,
infra, under the FAA, agreements to arbitrate all disputes
between the parties have been construed to include claims for
attorneys’ fees even if the claim of attorneys’ fees has entered the
arena only by way of a boilerplate prayer for relief and was not
part of the dispute that led to the invocation of the “all disputes”
arbitration agreement.54

IV. JubpIiCIAL TREATMENT OF ATTORNEYS’
ARBITRATIONS

Judicial application of the American Rule to arbitration
awards has been uneven. Indeed, a small number of decisions has
gone so far as to reject the proposition that arbitrators are bound
by the American Rule at all.55 Most courts, however, recognize
the relevance of the American Rule to arbitrations. The scope and
manner of its application, nonetheless, remain inconsistent and
unsettled.5¢ This is in sharp contrast to the straightforward and
consistent application of the American Rule in judicial proceed-
ings.

Judicial treatment of attorneys’ fees in arbitrations may be
divided into two categories, one, prior to the issuance of an
award, and, two, after an award is issued. As to the first catego-
ry, courts have generally required the submission of claims seek-
ing attorneys’ fees to arbitration under agreements calling for
arbitration of all disputes between the parties. In compelling
arbitration, these courts have not suggested that arbitrators may
disregard the American Rule when considering a claim for attor-
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neys’ fees submitted to them. To the contrary, the courts have
emphasized that they are simply ordering the submission of
attorneys’ fee claims (along with others) and have expressed no
view on the resolution of those claims by the arbitrators. As to
the second category, involving post-arbitration review of awards
granting attorneys’ fees, courts have generally confirmed such
awards, declining to find that they constituted manifest disregard
of the law. In confirming these awards, courts frequently ignore
or distort elements of the American Rule in the interest of final-
ity of arbitrators’ decisions.

A. PRE-AWARD CASES

Prior to the Supreme Court’s 1995 decision in Mastrobuono
v. Shearson Lehman Hutton, Inc.,57 courts generally declined to
compel the submission of attorneys’ fee claims to arbitration,
relying upon state law and the UAA, which explicitly provide
that arbitrators do not have authority to award attorneys’ fees in
the absence of a specific agreement to the contrary. Mastrobuono
changed all that, holding that the FAA preempts state laws that
restrict an arbitrator’s authority to consider all claims in cases
involving interstate commerce when the parties have agreed to
submit “all disputes” to arbitration.

Relying upon the reasoning of Mastrobuono (which involved
the authority of New York arbitrators to consider punitive dam-
age claims), the Second Circuit in 1996 held in PaineWebber v.
Bybyk33 that claims for attorneys’ fees must be submitted under
an “all disputes” arbitration clause regardless of New York’s
Civil Practice Law and Rules § 7513, which provides that arbi-
trators have no authority to award attorneys’ fees in the absence
of an explicit agreement giving them that authority.>® In com-
pelling arbitration, the Second Circuit in Bybyk did not, howev-
er, suggest that the arbitrators were free to award attorneys’ fees
as they saw fit in disregard of the American Rule.60

In 2003, the Second Circuit made this point explicit in Shaw
Group Inc. v. Triplefine International Corp.6! when it compelled
the submission of a claim for attorneys’ fees under an “all dis-
putes” arbitration clause. The court went out of its way to note
that any defense to that claim should be submitted to the arbitra-
tors:

Appellees may well have various New York law
defenses to Triplefine’s claim [for attorneys’ fees],
see, e.g., N.Y. C.PL.R. § 7513 (McKinney 1998)
(stating that attorneys’ fees shall not be awarded in
arbitration unless agreement to arbitrate so provides.
... As we have previously ruled, the proper remedy
under such circumstances ‘is to defend the arbitration’
by invoking the applicable state law, ‘not to enjoin
arbitration altogether.’62

Similarly, in Livingston v. Associates Finance, Inc.,%3 the
Seventh Circuit, compelling arbitration under an “all disputes”
clause in a loan agreement, stated that the AAA arbitrators
appointed to hear the matter would be bound by the statutory law
governing attorneys’ fees in the case, rather than be permitted to
act—as respondents feared—within their own discretion under
AAA rules. The statute that formed the basis of the claim in arbi-
tration provided for attorneys’ fees to a successful claimant only,
not to a successful defendant.®4 AAA Commercial Arbitration

Rule 45(d)(b) permitted “an award of attorneys’ fees if all parties
have requested [such an] award or it is authorized by law or their
arbitration agreement.”%5 Thus, the court held:

We fail to see how the Arbitration Agreement and the
Commercial Arbitration Rules provide the arbitrator
with discretion to award attorneys’ fees to [a party]
greater than that which is provided for in the [statute]
or that in any way contravenes the [the statute’s] lim-
itations on such awards. Moreover, the availability of
judicial review ensures that an arbitrator’s award is
not in conflict with statutory requirements. ‘[T]here is
no reason to assume at the outset that arbitrators will
not follow the law, although judicial scrutiny of arbi-
tration awards necessarily is limited, such review is
sufficient to ensure that arbitrators comply with the
requirements of the statute.” Accordingly, we reject
this basis for denying arbitration.66

Finally, in Rosenberg®” and Nieminski,68 where the courts
pointed to the NYSE and NASD rules authorizing an award of
“damages and/or other relief ” as encompassing awards of attor-
neys’ fees, each court did so in the context of compelling the sub-
mission of attorneys’ fee claims (among others) to arbitration,
without suggesting that NYSE or NASD arbitrators were free to
grant attorneys’ fees in disregard of substantive law, i.e., the
American Rule.

B. POST ARBITRATION CASES

Although courts compelling the submission of attorney fee
claims to arbitration have left the American Rule fully intact, the
same cannot be said of courts reviewing awards of attorneys’
fees in a post-arbitration context. Rather than follow the
American Rule’s unambiguous requirement that the parties’
agreement contain an explicit provision authorizing an award of
attorneys’ fees to the prevailing party,% courts have strained and
stretched to find the existence of an “agreement” to be able to
confirm attorneys’ fee awards for the sake of finality of arbitra-
tion decisions. In this regard, courts have upheld awards where
both parties submitted the issue of attorneys’ fees to arbitration
through their pleadings.”0 In so ruling, courts have relied upon
the well-established principle that an arbitrator “can bind the par-
ties only on issues that have been submitted to him” to support
the finding that mutual requests by the parties for attorneys’ fees
in the parties’ pleadings constitute an express agreement author-
izing an award of attorneys’ fees to the prevailing party under the
American Rule.”!

For example, in Spector v. Torenberg,’? the court found that
AAA arbitrators acted properly in awarding attorneys’ fees when
each of multiple parties requested such fees in its post-hearing
briefs and no party objected during summations when most par-
ties reiterated their request for fees.”> Concluding that submis-
sion of requests for fees constituted an agreement between the
parties, the court confirmed that the arbitrator had the authority
to award attorneys’ fees.’* The court in WMA Securities, Inc. v.
Wynn'5 similarly stated that the award of attorneys’ fees by
NASD arbitrators was proper because all parties submitted
requests to the arbitration panel for an award of fees.”¢ The court
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emphasized that these mutual requests constituted an agreement
between the parties.

Although the outcome in Spector and WMA Securities reflects
the informality of arbitration proceedings, there can be little
doubt that similar pleadings in court actions, often in the form of
boilerplate prayers for relief in complaints or answers, would not
warrant an award of attorneys’ fees by a court under the
American Rule. Nor is it likely that parties to a court action
would urge the judge during summation or in post-trial briefs to
grant attorneys’ fees in the absence of a prior written agreement
between the parties specifically permitting such a grant to the
prevailing party as an exception to the American Rule.

In Cassedy v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,77
the court held that “no ‘express agreement’ devoted exclusively
to the question of attorney’s fees is necessary” but rather that
“the parties may, by their actions, filings, and submissions,
expressly waive their right [under Florida law] to insist that only
a court decide the issue of attorney’s fees.”’8 Relying upon the
parties’ NASD Uniform Submission Agreement, the court found
that they had agreed to submit to arbitration all claims raised in
the statement of claim, which included a prayer for attorneys’
fees.”9 Therefore, because Merrill Lynch made no reservation of
its rights in executing the Uniform Submission Agreement, the
court found that “the parties specifically and expressly agreed, in
every sense of these words, that the arbitration panel would
determine the attorney’s fee issue.”80 In affirming the award, the
Cassedy court noted that, although Merrill Lynch had objected
during the arbitration that claimants were not entitled to attor-
neys’ fees under the state securities statute, Merrill Lynch did not
object to the arbitrators addressing the issue of attorneys’ fees,
noting that Merrill Lynch had made a fee request of its own dur-
ing the arbitration.8! Similarly, the court in First Interregional
Equity Corp. v. Haughton8? relied upon the parties’ Uniform
Submission Agreement to find that the arbitrators had a contrac-
tual basis for their authority to award attorneys’ fees. That
Agreement stated that:

[t]he undersigned party hereby submits the present
matter in controversy as set forth in the attached state-
ment of claim... to arbitration.83

The Statement of Claim attached to the Uniform Submission
Agreement sought attorneys’ fees.84

Moreover, courts have indicated that it would be proper to
confirm awards of attorneys’ fees where only one party requests
fees and the other side simply fails to object.85 In McDaniel v.
Bear Stearns & Co., Inc.,86 the court reasoned that McDaniel’s
post-hearing brief requested attorneys’ fees as a discovery sanc-
tion against Bear Stearns for making disclosures that were both
“materially misleading” and “materially inaccurate” in violation
of its duty of faith and fair dealing.87 In arguing that its actions
did not warrant a sanction, Bear Stearns failed to raise an objec-
tion to the authority of the panel to award attorneys’ fees.
According to the court, therefore, because Bear Stearns never
maintained that an award of attorneys’ fees was beyond the arbi-
trators’ authority, it “implicitly conceded that it was within the
Panel’s authority to award such fees.”88 Thus, objecting to the
sanction on the merits was not enough; there had to be an objec-
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tion to the legal authority of the arbitrator to award attorneys’
fees.

In addition, some courts have confirmed the award of attor-
neys’ fees despite the application of the wrong state’s law in con-
travention of the parties’ choice-oflaw provision.8? In Coutee v.
Barington Capital Group, L.P, the Ninth Circuit Court of
Appeals confirmed an award of attorneys’ fees made pursuant to
California’s Welfare and Institutions Code despite the fact that
the parties’ agreement contained a New York choice-of-law
clause.%0 The Coutee court held that the arbitrators’ failure to
apply New York law was harmless error because an “arbitration
panel may award attorney’s fees, even if not otherwise author-
ized by law to do so, if both parties submit the issue to arbitra-
tion.”91

At least one court has resisted the otherwise overwhelming
trend of judicial accommodation and applied the American Rule
unambiguously to post-arbitration proceedings. In Asturiana De
Zinc Marketing, Inc. v. LaSalle Rolling Mills, Inc.,92 the court
vacated an award of attorneys’ fees to the prevailing party, hold-
ing that an agreement to submit all claims to arbitration “is clear-
ly not equivalent to a substantive agreement that states that attor-
neys’ fees may be awarded to the prevailing party.”3 The court
stated that under New York substantive law, which includes the
American Rule, an award of fees may be granted only when
authorized by statute or the parties’ express agreement. Although
the parties in Asturiana agreed to submit “any dispute [in con-
nection with their contract] to arbitration,” the court found that
this was not the equivalent of an express agreement that attor-
neys’ fees may be awarded to the prevailing party.94 The court
noted that, under Bybyk, an “AAA arbitrator here is assumed to
have the same power as a New York Court (as opposed to a New
York arbitrator [under NY CPLR § 7513]) to award attorneys’
fees, but must still make that determination in accordance with
the substantive law [i.e., the American Rule] such a court would
apply.”5 The court noted that “although AAA Rule 43 allows
arbitrators to grant ‘any remedy or relief that that the arbitrator
deems just and equitable and within the scope of agreement of
the parties... , this Rule merely refers back to the parties’ con-
tract and limits the scope of the arbitrator[’s] authority to the con-
tract’s express terms.”””96 The court found that neither the parties’
arbitration agreement nor any statutory provision relevant to the
case permitted an award of attorneys’ fees to the prevailing
party.97 Accordingly, the court vacated the award as being in
manifest disregard of the American Rule.

The opinion in 4Asturiana was commented upon by the Second
Circuit in a summary opinion in Stone & Webster, Inc. v.
Triplefine International Corp.98 There, the court affirmed an
award of attorneys’ fees by reference to the rules of the arbitral
forum, the International Chamber of Commerce (“ICC”), which
explicitly permitted arbitrators to award “[t]he reasonable legal
and other costs incurred by the parties.”® The respondent in
Stone & Webster had been compelled over its objection to arbi-
trate petitioner’s attorneys’ fee claim before the ICC.100 In
affirming the confirmation of the attorneys’ fee award, the Stone
& Webster court distinguished its decision from that in Asturiana
on the grounds that the arbitral forum in Asturiana, the AAA, did
not grant arbitrators the authority to award attorneys’ fees with-



out the parties’ express agreement, whereas, “ICC rules ...allow
them.”101 Thus, the parties’ agreement to arbitrate their disputes
before the ICC had the effect of making ICC rules part of their
agreement expressly allowing ICC arbitrators to award attor-
neys’ fees.

The Second Circuit’s analysis in Stone & Webster places
attorneys’ fee awards issued by AAA, NASD-DR, and NYSE
arbitrators in jeopardy because none of those venues has a rule
(other than the NASD-DR in employment cases) explicitly
authorizing attorneys’ fee awards. Thus, under Stone & Webster,
arbitrators at AAA, NASD-DR, and NYSE would lack authority
to award attorneys’ fees in the absence of an express agreement
between the parties authorizing such awards. Put another way,
unless the parties through their pleadings or through their con-
duct expressly agree to authorize the arbitrators to award attor-
neys’ fees, AAA, NASD-DR, and NYSE arbitrators do not have
the authority to award such fees based upon forum rules allow-
ing awards of “damages and other relief.”

V. CONCLUSION AND RECOMMENDATIONS

The courts’ deviation from the American Rule in post-arbitra-
tion proceedings is one of degree and covers a spectrum of fac-
tual circumstances. Undoubtedly, Asturiana stands out—some
would say stands tall—for its strict adherence to the American
Rule, insisting that arbitrators—like courts—award attorneys’
fees only if the parties have expressly agreed to such an award to
the prevailing party. However, most courts have found the exis-
tence of an express agreement by reference to the parties’ plead-
ings or conduct during the arbitration condoning an award of
attorneys’ fees to satisfy the American Rule. Although the
issuance of attorneys’ fee awards under those circumstances may
be within the literal contemplation of the parties, such awards
would, nevertheless, not have been issued by a court under sim-
ilar circumstances. Needless to say, one is hard pressed to sym-
pathize with a party who requests attorneys’ fees and invokes the
American Rule only after finding himself on the losing end of the
argument after the arbitration is over. This is especially so where
a party’s request for attorneys’ fees has been reiterated during
summations and affidavits documenting its fees have been sub-
mitted to the arbitrators.

Awards of attorneys’ fees are issued with some frequency in
arbitrations, 02 but by no means in every case. In fact, arbitrators
do not in most cases award attorneys’ fees to the prevailing party,
even in cases where both parties have requested them in their
pleadings and where, in line with many court decisions, the par-
ties are deemed to have entered into an express agreement with
respect to attorneys’ fees within the meaning of the American
Rule. The authors’ experience and anecdotal evidence suggests
that arbitrators tend to award attorneys’ fees, not simply because
the parties are deemed to have agreed that they may do so with-
in the meaning of the American Rule, but because of their per-
sonal displeasure with the underlying conduct of the losing
party—e.g., an egregious breach of contract or bad faith con-
duct—coupled with a desire to redress an economic imbalance
between an offending corporate respondent and an unsophisticat-
ed individual claimant of limited means.

Given the risk that the American Rule may not be strictly fol-
lowed, if at all, in arbitrations, parties should take great care to

avoid an unintended award of attorneys’ fees. Toward that end, a
party should not be perceived as agreeing, even implicitly, to the
arbitrators’ authority to award attorneys’ fees. specifically, a
party wishing to avoid an unintended award of attorneys’ fees (i)
should not ask for attorneys’ fees in its own pleadings or submis-
sions;103 (ii) should clearly and timely object to all requests for
attorneys’ fees; (iii) should timely place the applicable law (i.e.,
the American Rule) before the arbitration panel in writing;104 (iv)
should, if possible, designate in the governing law clause of the
arbitration agreement the law of a state that follows the American
Rule; (v) should provide in the arbitration clause of the agree-
ment that the arbitration is subject to the substantive law of the
jurisdiction selected in the governing law clause;!%5 and finally,
(vi) should, where possible, include language in its arbitration
agreements that excludes the issue of attorneys’ fees from sub-
mission to arbitration.!06 Taking these precautions, an award of
attorneys’ fees by arbitrators is less likely to be issued and, if it
is issued, is more likely to be vacated under the doctrine of man-
ifest disregard of the law. In any event, in counseling a client as
to whether to agree to arbitration, it would also be prudent for the
attorney to note the risk that, despite these precautions, the arbi-
tration award may, unlike litigation, include an award of attor-
neys’ fees to the prevailing party.
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ENDNOTES

IThis principle applies to arbitrations and court actions. DOMKE ON
COMMERCIAL ARBITRATION § 35:8 (Larry E. Edmondson, ed., 3d
ed. 2005) (“As a general rule, each party to an arbitration must bear its
own attorney fees associated with an arbitration action or the enforce-
ment of an arbitration award.”). But see infra note 55 and accompany-
ing text.

2Alyeska Pipeline Service Co. v. The Wilderness Society, 421 U.S. 240,
247, 258-59 (1975); Hirschfield v. Board of Elections in the City of
New York, 984 F.2d 35 (2d Cir. 1993) (bad faith exception to American
Rule). The Hirschfield court articulated the bad faith exception as: “An
inherent power award may be imposed either for commencing or for
continuing an action in bad faith, vexatiously, wantonly, or for oppres-
sive reasons.” Id. at 40 (quoting Oliveri v. Thompson, 803 F. 2d 1265,
1272 (2d Cir. 1986)).

3Alyeska, 421 U.S. at 245-55, 260. For example, federal fee-shifting
statutes expressly provide for the reallocation of fees to successful par-
ties in cases arising under Title VII, the Age Discrimination in
Employment Act, and Section 1983. See, e.g., 42 U.S.C. § 2000e-5(k)
(2000); 29 U.S.C. § 626(b) (2000) (ADEA); 42 U.S.C. § 1988(b) (2000)
(Section 1983 actions).

4Orlowski v. Koroleski, 651 N.Y.S.2d 137, 137-38 (N.Y. App. Div.
1996).

5Fleischmann Distilling Corp. v. Maier Brewing Co., 386 U.S. 714, 718
(1967).
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1d.

8See CHARLES T. MCCORMICK,HANDBOOK ON THE LAW OF
DAMAGES 234-36 (1935); Alyeska, 421 U.S. at 247, n.18.

9See YVES DERAINS &ERIC A. SCHWARTZ,A GUIDE TO THE
NEW ICC RULES OF ARBITRATION 341- 42 (1998).

I0AT&T Technologies, Inc. v. Communications Workers of America,
475 U.S. 643, 648 (1986) (quoting United Steelworkers of America v.
Warrior & Gulf Navigation Co., 363 U.S. 574, 582 (1960)). Some courts
have articulated this principle as “that parties cannot be compelled to
arbitrate issues that they have not specifically agreed to submit to arbi-
tration.” Shaw Group Inc. v. Triplefine Int’l Corp., 322 F.3d 115, 120
(2d Cir. 2003) (emphasis added).

HAT&T, 475 U.S. at 648-69.

12Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S.
614, 628 (1985).

139 U.S.C. §§ 1-16 (2000 & Supp. 11 2002).

14Southland Corp. v. Keating, 465 U.S. 1, 15-16 (1984) (quoting H.R.
REPNO. 96, 68th Cong., 1st Sess., 1 (1924)).

15/d. at 10.

16PaineWebber Inc. v. Bybyk, 81 F.3d 1193, 1198 (2d Cir. 1996) (quot-
ing Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S.
1, 24-25 (1983)).

17See infra notes 69-91 and accompanying text.

18Synergy Gas Co. v. Sasso, 853 F.2d 59, 63 (2d Cir. 1988) (quoting
Amicizia Societa Navegazione v. Chilean Nitrate & Iodine Sales Corp.,
274 F.2d 805, 808 (2d Cir.), cert. denied, 363 U.S. 843 (1960)).

199 U.S.C. § 10(a)(1)-(4) (2000 & Supp. I12002). See, e.g., Conoco, Inc.
v. Oil, Chemical & Atomic Workers Int’l Union, 26 F. Supp. 2d 1310,
1320 (N.D. Okla. 1998) (“‘[U]ndue means’ connotes behavior that is
immoral, if not illegal” and is determined by applying “the test for deter-
mining whether the award was procured by fraud”); Austin South I, Ltd.
v. Barton-Malow Co., 799 F. Supp. 1135, 1142 (M.D. Fla. 1992)
(“[T]here must be a substantial relationship between the arbitrator and a
party in order to establish ‘evident partiality’” and “[t]he possibility of
bias must be ‘direct, definite, and capable of demonstration rather than
remote, uncertain and speculative’”) (quoting Middlesex Mutual Ins.
Co. v. Levine, 675 F.2d 1197, 1202 (11th Cir. 1982)).

20DiRussa v. Dean Witter Reynolds Inc., 121 F.3d 818, 821 (2d Cir.
1997), cert. denied, 522 U.S. 1049 (1998).

2INew York Tel. Co. v. Communications Workers of America Local
1100, AFL-CIO District One, 256 F.3d 89, 91 (2d Cir. 2001) (citing
Halligan v. Piper Jaffray, Inc., 148 F.3d 197, 202 (2d Cir. 1998)).
According to the court in Goldman v. Architectural Iron Co., 306 F.3d
1214,1216 (2d Cir. 2002), an arbitrator is presumed to be a blank slate
with respect to applicable law. Therefore, it is the duty of the parties to
inform him of pertinent law, including attorneys’ fees in arbitration.
22See, e.g., DiRussa, 121 F.3d at 821 (“we have also emphasized that the
reach of the manifest disregard doctrine is ‘severely limited’”’) (quoting
Government of India v. Cargill Inc., 867 F.2d 130, 133 (2d Cir.1989));
Halligan v. Piper Jaffray, Inc., 148 F.3d 197, 202 (2d Cir. 1998), cert.
denied, 526 U.S. 1034 (1999) (“We have also pointed out, however, that
the reach of the [manifest disregard] doctrine is ‘severely limited’”)
(quoting Government of India v. Cargill Inc., 867 F.2d 130, 133 (2d
Cir.1989)); Ludgate Ins. Co. Ltd. v. Banco Seguros del Estado, No. 02
Civ. 3653, 2003 WL 443584, at *4 (S.D.N.Y. Jan. 6, 2003) (“A district
court’s role in reviewing an arbitral award is ‘highly deferential’. . . .”)
(quoting Pike v. Freeman, 266 F.3d 78, 85 n. 4 (2d Cir.2001)).

23CPR RULE 16.2(d), available at http://www.cpradr.org/pdfs/arb-
rules2005.pdf.
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24ICC RULES OF ARBITRATION, Art. 31 (emphasis added). See
DERAINS &SCHWARTZ, supra note 9, at 341 (“Under Art. 31(1), the
arbitrators have complete discretion to allocate the costs as they see
fit.”).
25ICC RULES OF ARBITRATION, Art. 31(3) (alteration in original).
26The AAA has an arm, the International Centre for Dispute Resolution,
that deals with international disputes. Under its International Arbitration
Rules—Ilike those of the ICC—arbitrators may award “costs,” which are
defined to include, inter alia, “the reasonable costs for legal representa-
tion of a successful party.” American Arbitration Association, INTER-
NATIONAL ARBITRATION RULES, Art. 31. The AAA also has the
Commercial Arbitration and Mediation Center for the Americas
(“CAMCA”), which handles disputes arising out of the North American
Free Trade Agreement. Under its mediation and arbitration rules, arbi-
trators may also award “costs,” which are defined to include, inter alia,
“the reasonable costs for legal representation of a successful party.”
CAMCA MEDIATION AND ARBITRATION RULES, Art. 33.
27TAAA’S COMMERCIAL ARBITRATION RULES AND MEDIA-
TION PROCEDURE R-43(d).
28NASD CODE OF ARBITRATION PROCEDURE RULE 10215.
29NASD CODE OF ARBITRATION PROCEDURE RULE 10210.
30NASD Notice to Members 99-96 (Dec. 1999).
3INASD Notice to Members 99-96 recognizes that:
Although the Code is silent with respect to attorneys’ fees, such
fees may be awarded under current practice. Normally, the par-
ties will brief the arbitrators on applicable law providing for the
award of attorneys’ fees in their cases.
1d. (footnote omitted).
32NASD CODE OF ARBITRATION PROCEDURE RULE 10332.
Rule 10319 permits arbitrators to impose fees, not to exceed $1,500,
upon parties for adjournments; Rule 10321 addresses pre-hearing pro-
ceedings; Rule 10322 permits arbitrators to allocate the costs of the
appearance of a person or production of documents pursuant to subpoe-
nas; and Rule 10326 permits arbitrators to allocate costs of transcription
of records of proceedings. NASD CODE OF ARBITRATION PROCE-
DURE RULES 10319, 10321, 10322, 10326.
33See McDaniel v. Bear Stearns & Co., Inc., 196 F. Supp. 2d 343, 364
(S.D.N.Y. 2002) (citing Libra Bank Ltd. v. Banco Nacional de Costa
Rica, S.A., 570 F. Supp. 870, 892 (S.D.N.Y. 1983)).
34No. 96 C 1960, 1997 WL 43241 (N.D. IIl. Jan. 23, 1997).
351d. at *6.
36651 N.Y.S.2d 38 (N.Y. App. Div. 1996). In compelling arbitration, nei-
ther Nieminski nor Adler suggested that NASD-DR arbitrators were free
to disregard the American Rule in considering claims of attorneys’ fees.
37THE ARBITRATOR’S MANUAL 32 (Securities Industry Conference on
Arbitration, May 2005), available at
http://www.nasd.com/web/groups/med_arb/documents/mediation_arbi-
tration/nasdw_009668. pdf. The Securities Industry Conference on
Arbitration (“SICA”) is a group composed of representatives of SROs
that provide arbitration forums, counsel for public investors, and the
securities industry. See NASD Notice to Members 99-96.
38NASD Notice to Members 99-96 (quoting THE ARBITRATOR’S
MANUAL (SICA, Oct. 1996)).
39NYSE RULE 629(c).
40NYSE RULES 617, 619, and 623.
4172 F.3d 234 (1st Cir. 1995).
42]d. at 242.
BId. at 242-43. See also Nieminski, 1997 WL 43241, at *6 (“the NYSE
[and NASD] rules do not restrict the type of relief an arbitrator may
award, but merely refer to ‘damages and/or other relief ) (quoting



Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 32 (1991));
Rosenberg v. Merrill Lynch, Pierce, Fenner & Smith Inc., 170 F.3d 1, 15
(1st Cir. 1999) (“The NYSE rules do not limit available relief. Rule 627
provides that arbitrators may award ‘damages and/or other relief.’”).
4472 F.3d at 242.
451d. at 243.
46THE ARBITRATOR’S MANUAL (SICA, Jan. 2001). The 2001 ver-
sion of The Arbitrator’s Manual contains a provision with respect to
attorneys’ fees that is identical to the current version provided by the
NASD-DR to its arbitrators. Compare THE ARBITRATOR’S MANU-
AL at 34 (SICA, Jan. 2001) with THE ARBITRATOR’S MANUAL at
31 (SICA, Aug. 2004).
47TAAA’S COMMERCIAL ARBITRATION RULES AND MEDIA-
TION PROCEDURE R-43(d) provides that: “The award of the arbitra-
tor(s) may include... (ii) an award of attorneys’ fees if all parties have
requested such an award or if it is authorized by law or their arbitration
agreement.” The AAA Guide for Commercial Arbitrators also provides:
“In some cases, you are authorized by the parties’ contract to award
attorney fees.” The AAA Guide for Commercial Arbitrators is available
at www.adr.org/Guides.
48See In re Arbitration of Prudential-Bache Secs., Inc. and DePew, 814
F. Supp. 1081, 1083-84
(M.D. Fla. 1993) (Rule 43 “does not create the power to award attor-
neys’ fees,” but arbitrators may award attorneys’ fees “only when the
contract expressly includes an express authorization”) (emphasis in
original). See also Livingston v. Associates Fin., Inc., 339 F.3d 553, 558
(7th Cir. 2003) (holding that an earlier, but nearly identical, version of
AAA’s rule with respect to the power to award attorneys’ fees did not
“provide the arbitrator with discretion to award attorneys’ fees . . .
greater than that which is provided for in the” Truth in Lending Act).
49CPR RULE 16.3.
S0CPR RULE 16.2(d).
SINLY. CPLR. § 7513 (McKinney 1998) (emphasis added). New
York’s C.P.L.R. § 7513 is based upon § 10 of the Uniform Arbitration
Act of 1956 (“UAA”). See UAA § 10. The UAA was revised in 2000.
The Revised Uniform Arbitration Act (“RUAA”) eliminates UAA’s § 10
prohibition against the award of attorneys’ fees by arbitrators. See
Comment 4 to RUAA § 21. Rather, § 21(b) of the RUAA provides that:
An arbitrator may award reasonable attorney’s fees and other
reasonable expenses of arbitration if such an award is authorized
by law in a civil action involving the same claim or by the
agreement of the parties to the arbitration proceeding.
RUAA § 21(b). Unlike the RUAA’s provision with respect to an arbitra-
tor’s ability to award punitive damages, there is “no requirement that the
arbitrator apply the appropriate legal standard or have sufficient evi-
dence to support a claim of attorney’s fees under the applicable statute.”
Comment 2 to RUAA § 21.
52See, e.g ,FLA.STAT.ANN. § 682.11 (West 2003); 710
ILL.COMP.STAT.ANN. 5/10 (West 1999); TENN.CODE ANN. § 29-5-
311 (2000).
53Grossman v. Laurence Handprints-N.J., Inc., 455 N.Y.S.2d 852, 856
(N.Y. App. Div. 1982) (emphasis added). See also D&E Construction
Co. v. Robert J. Denley Co., 38 S.W.3d 513, 519 (Tenn. 2001) (vacating
award of attorneys’ fees because, even though agreement gave “panel
very broad authority to decide any claims relating to a breach of contract
dispute,” it contained no provision requiring attorneys’ fees) (emphasis
in original); Terrell v. Amsouth Investment Servs., Inc., 217 F. Supp.
1233, 1237 (M.D. Fla. 2002) (holding that “parties must explicitly
waive the limitation set forth in” the Florida statute limiting the award
of attorneys’ fees by arbitrators).
54See, e.g., PaineWebber v. Bybyk, 81 F.3d 1193, 1199, 1202 (2d Cir.
1996); Shaw Group, 322 F.3d at 121.

55For example, in Tennessee Dep't of Human Servs. v. United States
Dep t of Educ., 979 F.2d 1162 (6th Cir. 1992), the court stated that “[t]he
American Rule applies to the awarding of attorneys’ fees to parties that
have litigated their cause in the federal courts and therefore, does not
apply to this case, which concerns the awarding of attorneys’ fees
incurred during the arbitration process.” Id. at 1169 (emphasis in origi-
nal) (citing Alyeska, 421 U.S. at 269). See also Wilson v. Sterling Foster
& Co. Inc., No. 98 C 2733, 1998 WL 749065, at *6 (N.D. IIL. Oct. 15,
1998) (noting that some authority supports the proposition that the
“American Rule” does not apply to arbitration). The citation in
Tennessee Dep't of Human Servs. to Alyeska is, however, misplaced.
The Supreme Court in Alyeska affirmed the scope of the American Rule
as generally understood and made no reference to its exclusion from
application in arbitrations. See Alyeska, 421 U.S. 240.

56 Another way that judicial review of arbitration awards of attorneys’
fees has been hampered is by the practice of some arbitrators to grant
lump sum awards without explanation as to whether such amounts con-
tain an award of attorneys’ fees. See 3SMACNEIL,SPEIDEL,& STI-
PANOWICH,FEDERAL ARBITRATION LAW § 36.8.4, at 36:82
(1995).

57514 U.S. 52 (1995).

5881 F.3d 1193 (2d Cir. 1996).

591d. at 1202. In CIT Project Finance, L.L.C. v. Credit Suisse First
Boston LLC, No. 600847/03, 2004 WL 2941331 (N.Y. Sup. Ct. N.Y.
County June 17, 2004), a New York court vacated an award of attor-
neys’ fees as being in manifest disregard of the law where the parties
had agreed to arbitrate, not all disputes, but only a single claim. The
court held that the FAA did not preempt NY C.P.L.R. § 7513 in that
case. The court specifically noted that Bybyk “is not inconsistent with
this conclusion, since the parties [there] agreed ‘to refer all issues to
arbitration.”” Id. at *5.

60See Bybyk, 81 F.3d 1193. See also Adler, 651 N.Y.S.2d 38. In addition
to relying upon Mastrobuono, the New York intermediate appellate
court in Adler relied upon NASD-DR arbitration rule 41(e), which
authorized arbitrators to broadly grant “damages and other relief.” /d. at
38. The court also noted that the NASD’s Rule of Fair Practice, Rule
21(f)(4) provided that “No agreement [between an NASD member and
a customer] shall include any condition which... limits the ability of a
party fo file any claims in arbitration or limits the ability of the arbitra-
tor to make any award.” Id. at 38-39 (emphasis added).

61322 F.3d 115 (2d Cir. 2003).

62]d. at 122 (citing Bybyk, 81 F.3d at 1200; Smith Barney Shearson Inc.
v. Sacharow, 91 N.Y.2d 39, 46, 666 N.Y.S.2d 990, 993, 689 N.E.2d 884
(1997) (quoting Bybyk)).

63339 F.3d 553 (7th Cir. 2003).

64]d. at 558.

65]d. (emphasis added).

66/d. (citations omitted).

67170 F.3d 1. See supra note 43 and accompanying text.

681997 WL 43241. See supra notes 34, 43, and accompanying text.
69See Prudential Secs., Inc. v. Credon, 52 F.3d 334 (9th Cir. 1995).
70See WMA Secs., Inc. v. Wynn, 105 F. Supp. 2d 833 (S.D. Ohio 2000),
aff ’d, 32 Fed. Appx. 726 (6th Cir. 2002).

71Butterkrust Bakeries v. Bakery, Confectionery & Tobacco Workers
Int’l Union, AFL-CIO, Local No. 361, 726 F.2d 698, 700 (11th Cir.
1984) (quoting Piggly Wiggly Operators’ Warehouse, Inc. v. Piggly
Wiggly Operators’ Warehouse Indep. Truck Drivers Union, Local No. 1,
611 F.2d 580, 583 (5th Cir. 1980)). See, e.g., Synergy Gas Co., 853 F.2d
at 63—64 (“the ‘scope of authority of arbitrators generally depends on
the intention of the parties to an arbitration, and is determined by the
agreement of submission.””) (quoting Ottley v. Schwartzberg, 819 F.2d
373, 376 (2d Cir. 1987)).
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72852 F. Supp. 201 (S.D.N.Y. 1994).

731d. at 210. The party against whom attorneys’ fees were awarded also
sought attorneys’ fees in its demand for arbitration and did not object to
such fees when others demanded them during summations. /d.

TAId. See also In re Arbitration between U.S. Offshore, Inc. and Seabulk
Offshore, Ltd., 753 F. Supp. 86, 92 (S.D.N.Y. 1990).

75105 F. Supp. 2d 833 (S.D. Ohio 2000), aff 'd, 32 Fed. Appx. 726 (6th
Cir. 2002).

761d. at 839.

77751 So. 2d 143 (FL. Ct. App. 2000).

78]d. at 149. Florida courts had held that FLA.STAT. § 682.11 only per-
mitted awards of attorneys’ fees to be made by the trial courts. See
Loxahatchee River Environmental Control District v. Guy Villa & Sons,
Inc., 371 So. 2d 111, 113 (Fla. Dist. Ct. App. 1979), cert. denied, 378
So. 2d 346 (Fla. 1979). Thereafter, Florida courts held that, despite
FLA.STAT. § 682.11, arbitrators could award attorneys’ fees if the par-
ties expressly agreed to submit the issue to arbitration. See, e.g., Pierce
v. J.W. Charles Bush Secs., Inc., 603 So. 2d 625, 630-31 (Fla. Dist. Ct.
App. 1992) (en banc); Barron Chase Secs., Inc. v. Moser, 745 So. 2d
965, 967 (F1. Dist. Ct. App. 1999) (absent an agreement by the parties to
permit arbitrators to award attorneys’ fees the parties “must submit to
the bifurcated process of having the circuit court determine the issue of
attorney’s fees”), rev'd in part, 783 So. 2d 231 (Fla. 2001). See also
Russell C. Weigel 111, Preserving Claims for Attorney Fees in NASD
Dispute Resolution Arbitrations, PIABA BAR JOURNAL, at 54-59
(Spring 2005).

79751 So. 2d at 149.

807d. Similarly, the court in Wing v. J.C. Bradford & Co., 678 F. Supp.
622, 626 (N.D. Miss. 1987) found that the NYSE’s Uniform Submission
Agreement executed by the parties “explicitly empowered the arbitra-
tors to decide the issue of attorneys’ fees and expenses.”

It is unlikely that a party to an arbitration can successful modify or
object to the Uniform Submission Agreement so as to avoid the “acqui-
escence” to the award of attorneys’ fees as found by the Cassedy court.
Some respondents in securities arbitrations, however, simply do not exe-
cute the Uniform Submission Agreement. In such cases, the arbitration
panel typically notes in the award that, despite the lack of an executed
Uniform Submission Agreement, the respondent was required by indus-
try rules to submit to the arbitration and is bound by the award.

81751 So. 2d at 149-50.

82842 F. Supp. 105 (S.D.N.Y. 1994).

83]d. at 112 (emphasis added and alteration in original). The NASD-DR
and NYSE both contain this quoted language in their respective
Uniform Submission Agreements. Compare NASD-DR Arbitration
Uniform Submission Agreement (available at
http://www.nasd.com/web/groups/med_arb/
documents/mediation_arbitration/nasdw_009438.pdf) with NYSE
Uniform Submission Agreement (available at
http://www.nyse.com/pdfs/uniformsubmission.pdf).

84842 F. Supp. at 112.

85See Spector, 852 F. Supp. at 210.

86196 F. Supp. 2d 343 (S.D.N.Y. 2002).

871d. at 363—64 (“The Panel awarded claimants $75,000 in attorneys’
fees (out of the $248,443 requested) as a sanction for Bear [Stearns]’s
discovery violations.” The Panel cited NASD Notice To Members 99-
90 “which explicitly authorizes arbitrators to award attorneys’ fees as a
sanction for a party to properly make discovery. . . .”).

881d. at 365. See generally Hirschfield, 984 F.2d at 40 (discussing bad
faith exception to American Rule).

89See Coutee v. Barington Capital Group, L.P., 336 F.3d 1128, 1135-36
(9th Cir. 2003). But see Hollern v. Wachovia Secs., Inc., No. 04-M-2585
(D. Colo. Apr. 25, 2005). In Hollern, the arbitration panel awarded attor-
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neys’ fees pursuant to a Colorado statute, which permitted an award of
attorneys’ fees for bad faith conduct by a litigant, despite the fact that
the parties’ agreement contained a Virginia choice-of-law provision.
Virginia, like New York, has a statute based upon the UAA that prohibits
the award of attorneys’ fees by arbitrators absent an agreement by the
parties. The Hollern court rejected the argument that submission of
requests for attorneys’ fees by both parties constituted such an agree-
ment. Therefore, the court vacated the attorneys’ fees portion of the
award. /d., Order of April 21, 2005 (on file with The Business Lawyer).
Notably, the underlying arbitration award of attorneys’ fees was against
an individual and in favor of a broker-dealer.
90336 F.3d at 1135-36.
911d. at 1136.
9220 F. Supp. 2d 670 (S.D.N.Y. 1998).
931d. at 675 (emphasis in original).
94]d. at 671. In opposing the motion to vacate the attorneys’ fee award,
claimant-petitioner Asturiana argued unsuccessfully:
First, the award of attorneys’ fees were [sic] contemplated by
the parties when they agreed to submit to arbitration any dispute
arising out of the sales. Second, the arbitrator acted within the
rules of the AAA when he awarded attorneys’ fees because the
rules permit the granting of any remedy or relief that the arbitra-
tor deems just and proper and equitable and within the scope of
the parties. Additionally, throughout the proceeding, beginning
with the Statement of Claim, the issue of attorneys’ fees was
before the arbitrator and the parties.

Moreover, Federal and New York law permits the award of
attorneys’ fees. The Mastrobuono holding which related to arbi-
trators’ award of punitive damages has similarly been applied to
arbitrators’ awards of attorneys’ fees in situations such as the
one at issue. Since Mastrobuono, New York courts applying
New York law have recognized that it is within the power of an
arbitrator to award attorneys’ fees.

Claimant-Petitioner’s Memorandum of Law in Opposition to
Respondent’s Cross-Motion to Vacate or Modify, at 2-3, Asturiana, 20
F. Supp. 2d 670 (No. 97 Civ. 6053) (emphasis in original). Clearly, peti-
tioner-claimant had misconceived the submission of all claims to arbi-
tration with the authority of arbitrators to award attorneys’ fees in the
absence of an explicit agreement within the meaning of the American
Rule. It is also noteworthy that apparently only claimant-petitioner in
Asturiana had demanded attorneys’ fees.

9520 F. Supp. 2d at 674. Under New York law, as in many states, attor-
neys’ fees are excluded from the expenses and fees that an arbitrator can
grant, barring a statutory provision or express agreement by the parties.
See supra notes 51-54 and accompanying text.

9620 F. Supp. 2d at 675 (emphasis in original) (quoting In Matter of
Arbitration of Prudential-Bache Secs., Inc. and DePew, 814 F. Supp.
1081, 1083 (M.D. Fla. 1993)).

97The opinion is silent on whether the parties’ pleadings requested an
award of attorneys’ fees.

98118 Fed. Appx. 546 (2d Cir. 2004).

99ICC RULES OF ARBITRATION Art. 31(1).

100See Shaw Group, 322 F.3d 115.

101See Stone & Webster, 118 Fed. Appx. at 550.

102An examination by the authors of a sample of 300 arbitration awards
issued mostly by the NASD-DR and NYSE between 1990 and 2005
shows that attorneys’ fees were granted to the successful party in 30 of
the 300 cases, i.e., 10% of the time. In each of those 30 cases, both sides
had requested attorneys’ fees. However, in 68 other cases, where both
sides had requested attorneys’ fees, none was granted. Nevertheless, in
the 98 cases where both sides requested attorneys’ fees, 30 cases, as



noted, led to awards of attorneys’ fees, i.e., nearly 30%. The 300 awards
in the sample consisted of 20 awards issued in each of the years
1990-2005, specifically, the first 10 awards issued in January and the
first 10 awards issued in July of each of those years. Florida awards
were excluded from the sample due to Florida’s statute permitting trial
courts in arbitration award confirmation proceedings to award attor-
neys’ fees to a prevailing party. See supra note 78. See also Weigel,
supra note 78, at 54-59 (discussing NASD-DR award statistics in
Florida cases). Copies of the 300 awards in the sample were provided to
the authors by SECURITIES ARBITRATION COMMENTATOR.
103See, e.g., Spector, 852 F. Supp. at 210; WMA Secs., 105 F. Supp. 2d
833. See supra notes 70— 84 and accompanying text.

104See, e.g., McDaniel, 196 F. Supp. 2d at 363. See supra notes 85-88
and accompanying text. One should submit a detailed memorandum of
law, with reference to numerous caselaw citations, that explains the
American Rule and its application to arbitrations. See Constantine,
NASD-DR  Arb. No. 01-05581 at 3, available at
http://scan.cch.com/aad/200505/01-05581.pdf (awarding attorneys’ fees
and noting that respondent submitted to the panel only A/yeska, which
“[w]hile the dictum made some reference to the so-called ‘American
Rule’ on attorney’s fees, the case involved an analysis of the extent the
federal courts could award attorney’s fees absent specific authority from
Congress.”).

105See, e.g., Asturiana, 20 F. Supp. 2d at 675; CIT Project, 2004 WL
2941331, at *S. See supra notes 92-96 and accompanying text.

106See, e.g., CIT Project, 2004 WL 2941331, at *5. For example, the
parties’ arbitration provision should include a clause similar to the fol-
lowing: “Unless specifically agreed to in this agreement or expressly
required by statute, the parties shall not be entitled to an award of attor-
neys’ fees and no arbitrator shall be authorized to make such an award
in any dispute between the parties.” This clause may not be feasible in
arbitrations mandated by NASD-DR and NYSE rules.
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Mediation—Behind Closed Doors

Larry C. Hunter
Moffatt, Thomas, Barrett, Rock & Fields, Chtd.

The following is an imagined mediation that is drawn on my
experience from all three positions in a mediation: plaintiff,
defendant, and mediator. It is not intended to portray any one
attorney or mediator, but these are composite characters meant to
depict a “typical” mediation for a person who may not have
experienced one. However, I have tried not to stereotype either
party, his or her attorney, or the mediator. If you perceive one, |
apologize. Any similarity to a person living or dead or to any par-
ticular case or client is entirely coincidental. I hope reading this
account will permit the reader to witness a virtual mediation in a
way that a plaintiff and defendant cannot; i.e., as an observer
who can see behind the closed doors that separate the mediation
participants as they work through their strategies.

BACKGROUND

Frank and Freda Fox live in Backwater Creek, Idaho, where
they farm and run cattle on an irrigated section and a half and
200 acres of rangeland. They run a rotation of grain, sugar beets
and alfalfa. They are experienced farmers. Paul (Paco) Perez is
an experienced small plane pilot who has been an “ag pilot” for
15 years applying pesticides to crops during the growing season.
Paco gets his chemicals from Desert Oasis Chemical Company
(“DOC”), whose field man, Kip Kelso, works with the Foxes.
The suit was brought in late 2005 for damages suffered in the
2004 and 2005 crop seasons. Discovery has been undertaken by
all parties. Informal settlement discussions have been held, but
the parties are far apart. Trial is set for February 2007 and the
judge has mandated a mediation under Rule 16(k) of the Idaho
Rules of Civil Procedure.

PRELIMINARY

At a scheduling conference Judge Finsterwald ordered the
parties to select a mediator and undertake mediation to be held at
least 120 days before trial. If the parties could not agree on a
mediator, she would select one. The attorney for the plaintiffs,
Phil Frederickson, suggested that they try to use Judge Jasper, a
judge sitting in another district in order to avoid a mediator’s fee
and because Judge Jasper had a good reputation for helping
cases to settle. The defense counsel, Curt Cassidy for DOC (the
chemical company) and Pat Petrie for Perez, had no objection
but also suggested two other names of attorneys and retired
judges who did mediation. Judge Jasper’s calendar was not flex-
ible enough to meet the court-imposed guidelines and the three
attorneys scheduled the mediation with Mike Murphy, an attor-
ney who has practiced for 25 years and has handled agricultural
cases in the past both as a litigator and a mediator. The mediation
was scheduled for his office in Boise for November.

PRE-MEDIATION

Prior to the mediation Mr. Murphy asked all sides to submit
a 3 to 4 page position paper which were to be confidential unless
the party submitting it indicated otherwise. The position paper
was to give a brief outline of the facts, the party’s weak and
strong points and the history of settlement discussions, including
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the parties’ relative settlement positions. When they submitted
their position papers, plaintiffs’ counsel Mr. Frederickson sub-
mitted a 5 page mediation statement plus 20 pages of documents
and 30 photographs which he felt documented the Foxes’ losses.
Mr. Cassidy for DOC and Mr. Petrie for Paco Perez both submit-
ted shorter papers, with 2 or 3 pages of summaries of the Foxes’
past yields.

The basic facts of the three mediation papers were very sim-
ilar, as is customary in such statements. There were some issues
of law, but none that rose to a level of being dispositive on a
motion for summary judgment.

Paco Perez had been hired by DOC’s field man, Kelso, to
apply the pesticide “Bicho” to the Foxes’ sugar beet fields to kill
sugar moth larvae. There is a narrow time frame in which to
spray for the larvae. Bicho is a toxic insecticide that is harmful
to any animal life if it comes in contact with them. On August
10, 2004, Perez applied the Bicho in the strength recommended
by Kelso.

Foxes’ claim against Perez is threefold: (1) the spray was
applied too late in the day (5:00 p.m.) to be effective and the
sugar content of the crop was down, lowering their profits; (2)
the spray drifted into the alfalfa field next to the sugar beet field
and when the hay cut off that field was fed to Foxes’ cattle they
sickened, failed to gain weight, and some died; (3) Perez had
sprayed an herbicide just before the Bicho and had failed to clean
his tanks thoroughly, resulting in a contamination of the spray
and a consequent failure to thrive in the sugar beets, resulting in
a lower yield than anticipated. Their claim against DOC in addi-
tion to derivative claims through Perez are that a better pesticide,
Guzano, was available on the market and should have been used
rather than Bicho and that Bicho was mislabeled.

The positions of the two defendants were similar: (1) Foxes’
watering of the sugar beets immediately after the application
reduced its effectiveness; (2) the amount of drift onto the alfal-
fa, if there was any, would have been so small as to have caused
an insignificant residue; (3) both the sugar beet crop and the cat-
tle had significant problems unrelated to Bicho which would
have caused lower yield and lower weight gain; (4) Fox was
consulted before the Bicho was applied, and chose to go with the
Bicho rather than another pesticide.

One final detail preliminary to the mediation is who attends
the mediation. The Foxes were there with their counsel
Frederickson. Paco Perez was there with Petrie, but the claims
manager for his insurance company (Sprayplanes R-Us), Pam
Pearson, was in Colorado Springs and wanted to participate by
telephone. Foxes’ counsel begrudgingly agreed. DOC’s field
man was not in attendance but its risk manager from Emmett,
Carl Kennedy, was in attendance with counsel Cassidy.

Prior to the mediation the Foxes had demanded $450,000 and
the defendants had offered $25,000 ($15,000 from Sprayplanes
and $10,000 from DOC).



MEDIATION

This mediation lasted five hours. Mediations have significant
downtime for the parties as the mediator goes from one party to
the next. The mediator has some down time. The description of
the mediation will be made in half-hour blocks and each partici-
pant’s activities will be chronicled. To avoid this being a real-
time description, the entries will be condensed. The activities of
the parties are again composite and representative and not meant
to depict actual events or historical strategies.

9:00 A.M.

Meet in mediator Murphy’s office. The parties have been
shown to separate rooms. The two defendants are in separate
rooms since their interests are not exactly identical. All of the
parties convene in the larger conference room that is the home-
room for the plaintiffs. Murphy knows that everyone but the
Foxes have been through this and that because discovery is
almost complete, all parties know the others’ positions.
Therefore he spends ten minutes talking mostly to the Foxes
about the process of mediation: it is nonbinding; it is more flex-
ible than a court decision; it allows the parties to fashion a solu-
tion; it can end the case today; it is certain and it will cut off
expenses. He also tells them that the nature of mediation is that
each side will have to move towards an agreed resolution that
will be less or more than they presently have expressed.
Although he does not tell them this, it also allows them to talk to
a neutral third party and tell their story. Murphy usually chooses
not to have the parties state their cases in this opening session,
but asks counsel if they have anything they wish to add. All
counsel say that in spite of the fact that this is a court-ordered
mediation, that they are there to mediate in good faith. The plain-
tiffs have some additional photographs to share before the ses-
sion splits up with the DOC group and the pilot’s group going to
their respective rooms.

9:30 A.M.

The mediator is still with the Foxes. He has asked them to tell
him in their own words what has happened, which they do with
some prompting and filling in of facts by counsel. Frederickson
complains that defense counsel are not taking their case serious-
ly enough. He talks of other Bicho claims around the country and
thinks that the combined $25,000 offer to date does not warrant
a response. Murphy sympathizes with him and asks what he
knows about the other Bicho claims. Frederickson only had gen-
eral knowledge from articles he had read but no specific knowl-
edge. Mr. Fox told Murphy about how the lack of income for the
2004 crop year had affected his ability to farm in 2005. Also, the
decreased weight gain from his cattle had caused loss. It had put
him and his family in a financial bind that had affected their
credit, their future and their personal lives.

Murphy told them that since the defendants had made the last
offer before mediation that the plaintiffs needed to give him
another number. They reluctantly dropped to $420,000.

The two defendants were getting settled into their rooms and
discussing the new photographs. Petrie was talking to Perez
again about how he cleaned his tank and the wind conditions for
drift. Cassidy was talking to Kennedy about Bicho and what the
track record was for Bicho. They both speculated with their

clients what the plaintiffs’ offer would be, blustering that if they
did not make a reasonable reduction it would be a short media-
tion.

10:00 A.m.

The mediator had met first with Perez and Petrie and now
with Cassidy and Kennedy about the plaintiffs’ offer. The defen-
dants were disappointed that the plaintiffs had not come below
$400,000. In their reports to their respective clients and carriers
before the mediation the defendants had valued the case between
$75,000 and $125,000. The mediator spent only a few minutes
with Perez and asked him about his view of the case. Perez did
not feel he had done anything wrong. The late afternoon applica-
tion was within the practice of the industry if not exactly on the
label. He cleaned his tanks with water and a solvent as he always
does and his records made at the time show little or no wind.

Murphy spent more time in DOC’s room. Bicho was a very
volatile chemical and the label was not clear about application
time or watering after application. When it worked, it worked
well, but it was hard to use. The label had been changed in the
past year to recommend no water for 48 hours after application.
Murphy suggested that an adverse trial decision could be bad
precedent in other Bicho cases.

Murphy received authority for $20,000 from each defendant
for a total of $40,000.

10:30 A.m.

Murphy was still with DOC.

Perez and Petrie had finished their discussion of the case after
Murphy left and Petrie called the claims person at Sprayplanes to
discuss the status of the claims and to receive authority for the
next round. Knowledgeable that some urban juries did not like
chemical sprays, she talked to Petrie again about the possible
make-up of the jury. She also asked about DOC’s reputation to
see if a jury would be hesitant to find a product of that company
had problems.

It had now been 45 minutes since Murphy had left the plain-
tiffs and they had emotionally settled into the process somewhat.
They talked with Frederickson about the farm and the prospects
for the harvest. They had sold their cattle operation to concen-
trate on crop farming and felt more focused. Their second son
had moved back to the area and was showing an aptitude for
farming. They discussed what their next offer would be, agreeing
to go below $400,000.

11:00 A.m.

Murphy returned to the plaintiffs with the defense offer of
$40,000 and they were upset that defendants had moved so little.
Murphy had to convince them to stay with the process for a lit-
tle longer and explained that if they expected a bigger move they
would have to make one, if they felt they could. Murphy left the
room and the plaintiffs talked with their attorney. They agreed
they wanted to settle this matter and they knew they would not
get all they wanted. They also recognized that the defendants
would be able to show that they had some fungus in their sugar
beets that year, prices were depressed and the hot early growing
season had stunted the beets’ growth. They agreed to make a big-
ger move, coming down to $370,000, but Frederickson told
Murphy they expected a commensurate move by defendants.
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In the defendants’ rooms both counsel were reviewing the
yield figure for '04 and comparing them to the Foxes’ '04 crop.
They also were looking at the Foxes’ past yield for beets, partic-
ularly on the field in question. Cassidy for DOC was looking at
the cattle records again to try to establish the fact that Foxes had
not had great success with the cattle business.

Murphy complimented the Foxes for the movement in their
offer and went to the two defendants.

11:30 A.m.

This time, Murphy went to DOC first and talked to Cassidy
and Kennedy. Based on information given to him by the Foxes,
DOC’s field man Kelso assured Foxes that Bicho would do the
job without harming any neighboring fields.

That overcame any resistance Fox had to its use. Kelso
denies that he told Fox that, maintaining that Fox wanted the
product. Murphy suggests that since Bicho is a DOC product, a
jury may be inclined to go with the plaintiff. DOC rep says he
recognizes this and would like to talk to attorney Cassidy before
offering more.

The mediator Murphy goes to Perez and Petrie to tell them of
the offer. They agree to offer more but not more than DOC does.
In fact, they think this is a product problem, not an application
problem and in the future will not offer as much as DOC.
Murphy encourages them not to make any hard and fast rules and
to see how the mediation develops. Murphy gets on the speaker
phone with Pearson in Colorado while Perez and Petrie are in the
room to talk to her about not tying her settlement offer to that of
DOC. Either a number works or it does not. Sprayplanes R-Us
agrees to offer up to $20,000 more, but not to use all of it now.
Murphy returns to DOC and they have authorized $15,000.

During this time, the plaintiffs and counsel Mr. Frederickson
are discussing crops, families, and somewhat about the case.
Frederickson suggests that some of the documents do not support
their claim. Fox confides that if he could get $200,000, he would
be happy.

12:00 noonN

Murphy is back to the plaintiffs with an offer of $70,000.
While not ecstatic about it, both of the Foxes and counsel
acknowledge that that is almost double of the prior offer (easy to
do when they were so low Frederickson carps).

Murphy’s staff brings in sandwiches for Iunch and the plain-
tiffs and their counsel talk turkey with Murphy. Murphy is inter-
ested to hear more about Foxes’ position on the cattle loss.
Cassidy is discussing strategy with Kennedy over lunch.
Everyone knows that DOC has had other claims involving Bicho
which DOC has settled. They agree that while there may be a
colorable claim involving the sugar beets, the cattle claim, which
amounts allegedly to $175,000, is bogus. Kennedy has other
work and gets on his cell phone to call his office. Cassidy leaves
for a few minutes to call his office. Petrie and Perez are also eat-
ing lunch. Petrie has his marching orders from Pearson in the
way of settlement authority. He has $50,000 in authority and has
already used $35,000. He feels like Perez will be a good witness
and feels strong about the defense of the cattle loss. After eating,
they grab the newspaper to check the weather (Perez) and the
sports (Petrie).
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12:30 p.M.

Murphy has an offer of $310,000 from the Foxes which he
carries first to DOC. The offer is still too high for DOC since
they have discounted the cattle loss and feel like plaintiffs need
to be in the $250,000 range to be realistic. Therefore, Kennedy is
disinclined to offer much more until Foxes get in the $250,000
neighborhood. Murphy tells him he needs to make some type of
positive movement to elicit a response. He agrees to add another
$15,000 to the offer and does not tie it to the co-defendants’ offer.

Murphy then goes to Petrie and Perez. Things are moving a
bit faster now because the cards are on the table and posturing
with the mediator is not as necessary. With the authority Pearson
gave him, Petric adds another $5,000, and Murphy takes the
$90,000 to Foxes. Murphy is satisfied with an offer under
$100,000 because it sends a message to Foxes that they need to
come significantly under $300,000 to settle.

1:00 p.M.

Defendants’ offer of $90,000 is met with little enthusiasm by
Foxes and Frederickson. They have come down $40,000 from
pre-mediation numbers and defendants have come up only
$65,000. Murphy discusses the value of their claim with them
and they acknowledge that $450,000 was a better than best-case
scenario. They also confide to Murphy that they are willing to
take the $175,000 cattle claim out of the equation. Murphy asks
them if that is to be confidential, and Frederickson tells him it is.
Recognizing that compromise on the sugar beet claims is also
necessary, the plaintiffs authorized an offer of $260,000.

Murphy starts thinking that an end-game strategy may be
necessary to close this mediation as he walks down the hall to the
defendants’ rooms. He decides he will have one more separate
meeting with them and then bring them together.

Separately, Kennedy and Cassidy hear the reduction with
interest and comment that Foxes have finally cut out the cattle
claim. They recognize the size of the reduction but warn Murphy
that they do not have a lot of money left. They authorize anoth-
er $15,000. After Murphy leaves, they discuss what they think
the case will settle for and how much they will have to contribute
and then return to their cell phones.

1:30 p.M.

The meeting with Petrie and Perez is short. Petrie gives
Murphy $5,000 more but tells him he has almost exhausted his
authority and doubts there is any more. Murphy understands that
this defendant’s limit is $50,000. Since DOC is already at
$65,000, he believes they may have $80,000-$100,000 authority.
He knows Kennedy can call the shots on this type of settlement
up to the $250,000 retention they have with their carrier as
Kennedy told him that. Murphy goes back to the Foxes with the
rather sobering news that the offer is $110,000 and both defen-
dants have told him they are running out of money. At this point,
Foxes want to settle and get back to farming but cannot give the
case away since they have a $150,000 operating loan to repay.
They have Murphy leave for a minute, and when he comes back,
their offer is $210,000 with a warning that a “split the difference”
offer will not be acceptable.



2:00 p.M.

Murphy asks the two defendant groups to meet together and
tells them that the plaintiffs have offered to settle for $210,000.
He advises them that a split-the-difference settlement will not
work, but speculates that something somewhat more than that
would. The defendants advise him that together they only have
$150,000. He asks them to seek more, thinking that if the two
can come up with $175,000 the mediation could come together.
Cassidy tells Petrie that they are already paying out twice as
much, and he thinks that the additional $25,000 should come
from Sprayplanes R-Us. There follows a brief discussion
between defense counsel as to the relative faults of the other’s
position. Murphy points out this type of in-fighting will play into
plaintiffs’ hands at trial. Murphy asks if he should call Pearson,
and Petrie says he will do it. He comes back with $65,000, and
DOC’s Kennedy goes to $110,000. However, they want Murphy
to tell plaintiffs that this is not an offer. If Foxes will accept
$175,000, they will offer it.

Meanwhile, Foxes and Frederickson are talking about how
low they can go. Foxes need to come out of this with at least
$150,000 in cash. Frederickson says he will take a lower contin-
gency fee. When Murphy comes back with $175,000, Foxes are
pleasantly surprised but still do not think the numbers will work
even with a 20% fee the net to them is $140,000. Murphy asks
them what their fertilizer bill will be for the next year and are
told it will be between $9,000 and $11,000. Without committing
the Foxes to accepting, he returns to DOC and asks if they will
add the next year’s fertilizer to the settlement. DOC does not like
to supply chemical to a litigant, but fertilizer is more neutral and
Foxes had been a customer in the past. If they threw in the fertil-
izer, they wanted a realignment of the settlement amounts which
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Petrie and Pearson finally agreed to. The final alignment was
$105,000 from DOC, $70,000 from Sprayplanes R-Us and next
year’s fertilizer from DOC. Foxes said that they would accept
such an offer, and at 2:20 p.m. after Murphy quickly printed out
a short summary of the settlement which all parties signed, the
mediation ended. (DOC asked for a confidentiality agreement.)
The parties shook hands and all departed.

CONCLUSION

Of course, not all mediations arrive at a successful conclu-
sion in five hours or even on the same day they start. However,
many do and the vast majority of cases that go to mediation do
settle. One of the reasons, as illustrated in this example, is that
the parties and their counsel control the outcome and can fashion
an outcome that a court or jury cannot. Finally, although this
mediation occurred in the familiar setting of tort litigation, medi-
ation is effective in many arenas. As litigation expenses have
increased and acrimony creeps into many disputes, mediation
offers an effective, and less expensive mechanism for solving
problems.
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The Model Standards of Conduct for Mediators 2005

The Rules of Conduct for Mediators was adopted last August by the American Bar Association. The ADR
Section of the Idaho Bar plans to propose to the Idaho Bar membership that these Rules be adopted as
aspirational guidelines for mediators in the state of Idaho.

Executive Summary

In August 2005, the American Bar, Association House of
Delegates approved the Model Standards of Conduct for,
Mediators, a comprehensive body of mediator standards of con-
duct covering mediators in all practice settings. Soon after, the
Standards were also approved by the American Arbitration
Association and the Association for Conflict Resolution.

Today, mediation has become commonplace not only in the
legal system but also in many other walks of life. Parties and
their counsel utilize mediation routinely in litigated cases and in
pre-litigation disputes; in purely voluntary mediations and those
directed by the court; in civil, domestic and criminal cases; in
federal, state and local courts; in the simplest two-party cases
and the most complex cases, with dozens or more parties; and, in
mediations lasting multiple days to an hour or less. Disputants
frequently use mediation in the workplace, in schools, in health-
care, in public policy formulation, and in a variety of other set-
tings outside of the legal context. The backgrounds of mediators
are quite varied, including lawyers; former judges; mental
health, financial, human resource, engineering, and other profes-
sionals; and including not only paid mediators, hut many thou-
sands of volunteers.

The 2005 Model Standards of Conduct for Mediators, a revi-
sion of standards originally formulated in 1992, are a foundation-
al set of ethical guidelines for mediator practice. They are intend-
ed to guide individual mediators, including both lawyers and
non-lawyers in their practice; provide a model for entities, such
as courts, professional organizations, and providers of mediation
services, that establish standards, of conduct for mediators; and,
inform potential and actual participants in mediation about what
they should expect in mediation.

The Model Standards of Conduct for Mediators, as sum-
marized below, are comprised of a Preamble, a Note on
Construction, and nine standards. Thorough Reporter's Notes are
available at www.abanet.org/dispute and www.abanet.org/litiga-
tion/practiceresources/home.nl.

* The Preamble and Note on Construction address the defini-
tion of mediation ("...a process in which an impartial third party
facilitates communication and negotiation and promotes volun-
tary decision making by the parties to the dispute."); other defi-
nitions; the need to balance the Standards with other possible
authorities—such as law, court rules, regulations, other profes-
sional rules, and other agreements of the parties; and a note that
while these Standards do not have any power until they are
adopted by an entity with authority, they could be interpreted by
a court to be the standard of care for mediators.

* The first standard establishes self-determination as the core
principle of mediation, which applies both to process issues, as
well as outcomes.

The Model Standards of Conduct for Mediators was prepared
in 1994 by the American Arbitration Association, the American
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Bar Association's Section of Dispute Resolution, and the
Association for Conflict Resolution.! A joint committee consist-
ing of representatives from the same successor organizations
revised the Model Standards in 2005.2 Both the original 1994
version and the 2005 revision have been approved by each par-
ticipating organization.3

Preamble

Mediation is used to resolve a broad range of conflicts with-
in a variety of settings. These Standards are designed to serve as
fundamental ethical guidelines for persons mediating in all prac-
tice contexts. They serve three primary goals: to guide the con-
duct of mediators; to inform the mediating parties; and to pro-
mote public confidence in mediation as a process for resolving
disputes.

Mediation is a process in which an impartial third party facil-
itates communication and negotiation and promotes voluntary
decision making by the parties to the dispute.

Mediation serves various purposes, including providing the
opportunity for parties to define and clarify issues, understand
different perspectives, identify interests, explore and assess pos-
sible solutions, and reach mutually satisfactory agreements,
when desired.

Note on Construction

These Standards are to be read and construed in heir entirety,
There is no priority significance attached to the sequence in
which the Standards appear.

The use of the term "shall" in a Standard indicates that the
mediator must follow the practice described. The use of the term
"should" indicates that the practice described in the standard is
highly desirable, but not required, and is to be departed from
only for very strong reasons and requires careful use of judgment
and discretion.

The use of the term "mediator" is understood to be inclusive
so that it applies to co-mediator models.

These Standards do not include specific temporal parameters
when referencing a mediation, and therefore, do not define the
exact beginning or ending of a mediation.

Various aspects of a mediation, including some matters cov-
ered by these Standards, may also be affected by applicable law,
court rules, regulations, other applicable professional rules,
mediation rules to which the parties have agreed and other agree-
ments of the parties. These sources may create conflicts with,
and may take precedence over, these Standards. However, a
mediator should make every effort to comply with the spirit and
intent of these Standards in resolving such conflicts. This effort
should include honoring all remaining Standards not in conflict
with these other sources.

These Standards, unless and until adopted by a court or other
regulatory authority do not have the force of law. Nonetheless,
the fact that these Standards have been adopted by the respective



sponsoring entities, should alert mediators to the fact that the
Standards might be viewed as establishing a standard of care for
mediators.

ENDNOTES

IThe Association for Conflict Resolution is a merged organiza-
tion of the Academy of Family Mediators, the Conflict
Resolution Education Network and the Society of Professionals
in Dispute Resolution (SPIDR). SPIDR was the third participat-
ing organization in the development of the 1994 Standards.
2Reporter's Notes, which are not part of these Standards and
therefore have not been specifically approved by any of the
organizations, provide commentary regarding these revisions.
3The 2005 version to the Model Standards were approved by the
American Bar Association's House of Delegates on August 9,
2005, the Board of the Association of Conflict Resolution on
August 22, 2005 and the Executive Committee of the American
Arbitration Association on September 8, 2005.

STANDARD I. SELF -DETERMINATION
A. A mediator shall conduct a mediation based on the principle
of party self-determination. Self-determination is the act of com-
ing to a voluntary, uncoerced decision in which each party makes
free and informed choices as to process and outcome. Parties
may exercise self-determination at any stage of a mediation,
including mediator selection, process design, participation in or
withdrawal from the process, and outcomes.
1. Although party self-determination for process
design is a fundamental principle of mediation prac-
tice, a mediator may need to balance such party self-
determination with a mediator's duty to conduct a
quality process in accordance with these Standards.

2. A mediator cannot personally ensure that each party
has made free and informed choices to reach particu-
lar decisions, but, where appropriate, a mediator
should make the parties aware of the importance of
consulting other professionals to help them make
informed choices.
B. A mediator shall not undermine party self-determination by
any party for reasons such as higher settlement rates, egos,
increased fees, or outside pressures from court personnel, pro-
gram administrators, provider organizations, the media or others.

STANDARD II. IMPARTIALITY

A. A mediator shall decline a mediation if the mediator cannot
conduct it in an impartial manner. Impartiality means freedom
from favoritism, bias or prejudice.

B. A mediator shall conduct a mediation in an impartial manner
and avoid conduct that gives the appearance of partiality.

1. A mediator should not act with partiality or preju-
dice based on any participant's personal characteris-
tics, background, values and beliefs, or performance
at a mediation, or any other reason.

2. A mediator should neither give nor accept a gift,
favor, loan or other item of value that raises a question
as to the mediator's actual or perceived impartiality:

3. A mediator may accept or give de minimis gifts or

incidental items or services that are provided to facil-
itate a mediation or respect cultural norms so long as
such practices do not raise questions as to a mediator's
actual or perceived impartiality.

C. If at any time a mediator is unable to conduct a
mediation in an impartial manner, the mediator shall
withdraw.

STANDARD III. CONFLICTS OF INTEREST

A. A mediator shall avoid a conflict of interest or the appearance
of a conflict of interest during and after a mediation. A conflict
of interest can arise from involvement by a mediator with the
subject matter of the dispute or from any relationship between a
mediator and any mediation participant, whether past or present,
personal or professional, that reasonably raises a question of a
mediator's impartiality.

B. A mediator shall make a reasonable inquiry to determine
whether there are any facts that a reasonable individual would
consider likely to create a potential or actual conflict of interest
for a mediator. A mediator's actions necessary to accomplish a
reasonable inquiry into potential conflicts of interest may vary
based on practice context.

C. A mediator shall disclose, as soon as practicable, all actual and
potential conflicts of interest that are reasonably known to the
mediator and could reasonably be seen as raising a question
about the mediator's, impartiality. After disclosure, if, all parties
agree, the mediator may proceed with the mediation.

D. If a mediator learns any fact after accepting- a mediation that
raises a question with respect to that mediator's service creating
a potential or actual conflict of interest, the mediator shall dis-
close it as quickly as-practicable. After disclosure, if all parties
agree, the mediator may proceed with the mediation.

E. If a mediator's conflict of interest might reasonably be viewed
as undermining the integrity of the mediation, a mediator shall
withdraw from or decline to proceed with the mediation regard-
less of the expressed desire or agreement of the parties to the
contrary.

F. Subsequent to a mediation, a mediator shall not establish
another relationship with any of the participants in any matter
that would raise questions about the integrity of the mediation.
When a mediator develops personal or professional relationships
with parties, other individuals or organizations following a medi-
ation in which they were involved, the mediator should consider
factors such as time elapsed following the mediation, the nature
of the relationships established, and services offered when deter-
mining whether the relationships might create a perceived or
actual conflict of interest.

STANDARD IV. COMPETENCE
A. A mediator shall mediate only when the mediator has the nec-
essary competence to satisfy the reasonable expectations of the
parties.
1. Any person may be selected as a mediator, provid-
ed that the parties are satisfied with the mediator's
competence and qualifications. Training, experience
in mediation, skills, cultural understandings and other
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qualities are often necessary for mediator compe-
tence. A person who offers to serve as a mediator cre-
ates the expectation that the person is competent to
mediate effectively.

2. A mediator should attend educational programs and
related activities to maintain and enhance the media-
tor's knowledge and skills related to mediation.

3. A mediator should have available for the parties'
information relevant to the mediator's training, educa-
tion, experience and approach to conducting a media-
tion.

B. If a mediator, during the course of a mediation determines
that the mediator cannot conduct the mediation competently,

the mediator shall discuss that determination with the parties as
soon as is practicable and take appropriate steps to address the
situation, including, but not limited to, withdrawing or request-
ing appropriate assistance.

C. If a mediator's ability to conduct a mediation is impaired by
drugs, alcohol, medication or otherwise, the mediator shall not
conduct the mediation.

STANDARD V. CONFIDENTIALITY

A. A mediator shall maintain the confidentiality of all informa-
tion obtained by the mediator in mediation, unless otherwise
agreed to by the parties or required by applicable law.

1. If the parties to a mediation agree that the mediator
may disclose information obtained during the media-
tion, the mediator may do so .

2. A mediator should not communicate to any non-
participant information about how the parties acted in
the mediation. A mediator may report, if required,
whether parties appeared at a scheduled mediation
and whether or not the parties reached a resolution.

3. If a mediator participates in teaching, research or
evaluation of mediation, the mediator should protect
the anonymity of the parties and abide by their reason-
able expectations regarding confidentiality.

B. A mediator who meets with any persons in private session
during a mediation shall not convey-directly or indirectly to
any other person, any information that was obtained during that
private session without the consent of the disclosing person.

C. A mediator shall promote understanding among the parties
of the extent to which the parties will maintain confidentiality
of information they obtain in a mediation. .

D. Depending on the circumstance of a mediation, the parties.
may have varying expectations regarding confidentiality that a
mediator should address. The parties may make their own rules
with respect to confidentiality, or the accepted practice of an
individual mediator or institution may dictate a particular set of
expectations.

STANDARD VI. QUALITY OF THE PROCESS

A. A mediator shall conduct a mediation in accordance with
these Standards and in a manner that promotes diligence; time-
liness, safety, presence of the appropriate participants, party
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participation; procedural fairness, party competency and mutual
respect among all participants.

1. A mediator should agree to mediate only when the
mediator is prepared to commit the attention essential
to an effective mediation.

2. A mediator should only accept cases when the
mediator can satisfy the reasonable expectation of the
parties concerning the timing of a mediation.

3. The presence or absence of persons at a mediation
depends on the agreement of the parties and the medi-
ator. The parties and mediator may agree that others
may be excluded from particular sessions or from all
sessions.

4. A mediator should promote honesty and candor
between and among all participants, and a mediator
shall not knowingly misrepresent any material fact or
circumstance in the course of a mediation.

5. The role of a mediator differs substantially from
other professional roles. Mixing the role of a mediator
and the role of another profession is problematic and
thus, a mediator should distinguish between the roles.
A mediator may provide information that the media-
tor is qualified by training or experience to provide,
only if the mediator can do so consistent with these
Standards.

6. A mediator shall not conduct a dispute resolution
procedure other than mediation but label it mediation
in an effort to gain the protection of rules, statutes, or
other governing authorities pertaining to mediation.

7. A mediator may recommend, when appropriate,
that parties consider resolving their dispute through
arbitration, counseling, neutral evaluation or other
processes.

8. A mediator shall not undertake an additional dis-
pute resolution role in the same matter without the
consent of the parties. Before providing such service,
a mediator shall inform the parties of the implications
of the change in process and obtain their consent to
the change. A mediator who undertakes such role
assumes different duties and responsibilities that may
be governed by other standards.

9. If a mediation is being used to further criminal con-
duct, a mediator should take appropriate steps includ-
ing, if necessary, postponing, withdrawing from or
terminating the mediation.

10. If a party appears to have difficulty comprehend-
ing the process, issues, or settlement options, or diffi-
culty participating in a mediation, the mediator should
explore- the circumstances and potential accommoda-
tions, modifications or adjustments that would make
possible the party's capacity to-comprehend, partici-
pate and exercise self-determination.

B. If a mediator is made aware of domestic abuse or violence
among the parties, the mediator shall take appropriate steps



including, if necessary, postponing, withdrawing from or termi-
nating the mediation.

C. If a mediator believes that participant conduct, including that
of the mediator, jeopardizes conducting a mediation consistent
with these Standards, a mediator, shall take appropriate steps,
including, if necessary, postponing, withdrawing from or termi-
nating the mediation.

STANDARD VII. ADVERTISING AND SOLICITATION
A. A mediator shall be truthful and not misleading when adver-
tising, soliciting or otherwise communicating the mediator's
qualifications, experience, services and fees.

1. A mediator should not include any promises as to
outcome in communications, including business
cards, stationery, or computer-based communications.

2. A mediator should only claim to meet the mediator
qualifications of a governmental entity or private
organization if that entity or organization has a recog-
nized procedure for qualifying mediators and it grants
such status to the mediator.

B. A mediator shall not solicit in a manner that gives an appear-
ance of partiality for or against a party or otherwise undermines
the integrity of the process.

C. A mediator shall not communicate to others, in promotional
materials or through other forms of communication, the names
of persons served without their permission.

STANDARD VIII. FEES AND OTHER CHARGES

A. A mediator shall provide each party or each party's represen-
tative true and complete information about mediation fees,
expenses and any other actual or potential charges that may be
incurred in connection with a mediation.

1. If a mediator charges fees, the mediator should
develop them in light of all relevant factors, including
the type and complexity of the matter, the qualifica-
tions of the mediator, the time required and the rates

customary for such mediation services.

2. A mediator's fee arrangement should be in writing
unless the parties request otherwise.

B. A mediator shall not charge fees in a manner that impairs a
mediator's impartiality.
1. A mediator should not enter into a fee agreement
which is contingent upon the result of the mediation
or amount of the settlement.

2. While a mediator may accept unequal fee payments
from the parties, a mediator should not allow such a
fee arrangement to adversely impact the mediator's
ability to conduct a mediation in an impartial manner.

STANDARD IX. ADVANCEMENT OF

MEDIATION PRACTICE

A. A mediator should act in a manner that advances the practice
of mediation. A mediator promotes this Standard by engaging in
some or all of the following:

1. Fostering diversity within the field of mediation.

2. Striving to make mediation accessible to those who
elect to use it, including providing services at a
reduced rate or on a pro bono basis as appropriate.

3. Participating in research when given the opportuni-
ty, including obtaining participant feedback when
appropriate.

4. Participating in outreach and education efforts to
assist the public in developing an improved under-
standing of, and appreciation for, mediation.

5. Assisting newer mediators through training, men-
toring and networking.

B. A mediator should demonstrate respect for differing points of
view within the field, seek to learn from other mediators and
work together with other mediators to improve the profession
and better serve people in conflict.
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‘wB .  FEDERAL COURT CORNER

£ Tom Murawski

ANNUAL DISTRICT CONFERENCE/
FEDERAL PRACTICE PROGRAM

In case you happened to miss this
year’s Annual District Conference “Road-
Show” presentations in Pocatello and
Coeur d’Alene during October, there is
still one remaining scheduled for Boise -
Friday, November 17th at the Boise
Centre on the Grove.

The “What’s New” portion of the
Program includes the following topics:
The Ripple Effect of Bankruptcy Reform;
New Federal Rule Changes; ECF Update;
Practical ECF Pointers for the Lawyer
and Law Firm; and E-Briefs. The
Program will also feature a Panel presen-
tation on Mediation - “What the Attorney
Needs to Know/Do to be Successful in
Mediation” a Gender Fairness
Presentation entitled, “Mars and Venus -
How do they coexist in the Courtroom”; a
presentation on “ACTL - Code of Trial &
Pretrial Conduct”; and a Federal Judges’
Panel Q&A Session. Chief Ninth Circuit
Court of Appeals Judge Mary M.
Schroeder is expected to attend. The
Conference brochure, agenda and online
registration is available at:
http://www.id.uscourts.gov/distconf06/in
dex_06.htm. The registration fee is $50
($60 at the door) 5.25 CLE credits will
be awarded, including 1.0 Ethics credit.
Contact Suzi Butler at 334-9208 or email
suzi _butler@id.uscourts.gov if you need
additional information.

SLIDE SHOW—
IMPLEMENTATION OF CM/ECF
BANKRUPTCY VERSION 3.1

A short slide show (23 slides) has
been created to highlight the various
changes contained in the new Bankruptcy
CM/ECF Version. The new release was
designed primarily to collect and report
additional statistical data required by the
Bankruptcy Abuse Protection and
Consumer Protection Act of 2005
(BAPCPA) and the Judicial Conference
Committee on the Administration of the
Bankruptcy System. Many new fields are

U.S. District and Bankruptcy Courts

incorporated into the case opening events.
This brief but informative slide show
can be accessed on our website:
www.id.uscourts.gov in the Bankruptcy
Reform Act Resource Pages, the CM/ECF
Bankruptcy Reference Guides (found
under ECF Resources), or in the
Scrolling Announcements section.

NEW BANKRUPTCY FORMS & INTERIM
RULE

Several revised Official Bankruptcy
forms became effective on October 1,
2006. These include Forms # 1, 5, 6, 9,
22A,22C and 23. In addition, two revised
Procedural Forms, # 104 & 210, became
effective on October 17, 2006, in connec-
tion with the implementation of
Bankruptcy CM/ECF Version 3.1.
Furthermore, Interim Bankruptcy Rule
1007 (regarding lists, schedules, state-
ments, other documents and time limits),
was also adopted and took effect on
October 1, 2006. You can access all of the
revised forms and the Interim Rule
through our Bankruptcy Reform Act
Resource Page at: www.id.uscourts.gov.

NEw CM/ECF
DiISTRICT COURT VERSION 3.0

The new version of District Court
CM/ECF was released on October 6th
containing enhancements in the areas of
Utilities and Sealed Functionality. The e-
mail options available for ECF users has
been completely revamped to allow
greater flexibility in the delivery of the
Notices of Electronic Filing (NEF). Each
person receiving NEF's under an attor-
ney's ECF account may tailor their e-mail
preferences independently from each
other. For example, one might select a
summary or individual NEF depending
upon the needs of the attorney or firm.
Please review the instructions under
"Managing Your User Account" located
on the CM/ECF Announcements screen,
or on the ECF Reference Page entitled,
"District Court Reference Guides."

The e-filing of a sealed document has
more functionality in this version and

service options for the court. A new event
entitled "Ex Parte Motion" will now be
available. Additionally, if a Proposed
Order is submitted that does not comply
with the CM/ECF procedures, the filing
party will receive a corrective entry
requiring the re-submission in compli-
ance with the procedural guide. See
Amended ECF Procedures 14 (¢) & (d)
located on our website at:
www.id.uscourts.gov/docs/Dec2005A
mend-ECFProced-8.pdf.

REVISED
CRIMINAL JUSTICE ACT (CJA) PLAN
The Criminal Justice Act (CJA) Plan
(General Order # 210) was revised, in
part, to describe the role of the newly-
formed Federal Defender Services of
Idaho, Inc in the representation of crimi-
nal defendants throughout the District of
Idaho. Addendum I contains the revised
Plan for the Composition, Administration
and Management of the Panel of Private
Attorneys under the CJA while the By-
Laws of the Federal Defender Services of
Idaho, Inc comprise Addendum II.

PARTIAL COMPLETION OF
COURTHOUSE RENOVATION PROJECT
IN BOISE

The Boise Courtroom Renovation
Project involving the installation of new
evidence presentation equipment and a
video conferencing system in the fifth-
floor courtrooms of Judge Myers and
Judge Williams has been completed.
Judge Boyle’ s courtroom will receive
similar enhancements in the near future.

Tom Murawski is an
Administrative Analyst
with the United States
District and Bankruptcy
Courts. He has a J.D.
and Masters in Judicial
Administration.
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Michael Henderson

IDAHO COURTS

Legal Counsel, Idaho Supreme Court

Confronting Crawford and Davis - What do they mean?

“In all criminal prosecutions, the accused shall enjoy the right... to be

confronted with the witnesses against him... .

Many of us may have thought we had
a good fix on what these simple words
from the Sixth Amendment meant, but the
last two years have changed all that. The
decisions in Crawford v. Washington, 541
U.S. 36 (2004), and Davis v. Washington,
126 S.Ct. 2266 (2006), have drastically
revised the standard for determining
whether an out-of-court statement is
admissible against a defendant in a crimi-
nal case, substituting a testimonial/non-
testimonial distinction for the reliability
testof Ohio v. Roberts, 448 U.S. 56 (1980).

While participating in a panel discus-
sion on these cases at the recent Idaho
Judicial Conference I found that judges
had a great deal of interest in this subject
— and so, [ assume, do criminal practition-
ers. So, with the understanding that noth-
ing here represents an official statement of
the Idaho Supreme Court, I will briefly
review where we stand now in applying
the Confrontation Clause.

At the outset, you should recall that
there are several considerations that may
resolve a confrontation issue without
needing to reach the testimonial/non-testi-
monial distinction of Crawford:

First, the Confrontation Clause does
not bar the use of statements offered for
purposes other than establishing the truth
of the matter asserted. Tennessee v. Street,
471 U.S. 409, 105 S.Ct. 2078, 85 L.Ed.2d
4256 (1985).

Second, the admission of the prior
statements of a witness who appears for
cross-examination at trial is not barred by
the Confrontation Clause. California v.
Green, 399 U.S. 149 (1970). This is so
even if the witness does not remember
making the prior statement, or the under-
lying event, United States v. Owens, 484
U.S. 554 (1988); or denies making the
prior statement, Nelson v. O’Neil, 402
U.S. 622 (1971).

Third, if the declarant is not present,
the state will generally have to show that
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he or she is unavailable. Unless the declar-
ant is dead, or physically or mentally
unable to testify, the state will have to
show that it has made a good-faith effort
to obtain the declarant’s presence at trial.
The lengths to which the state must go to
fulfill this requirement is a question of rea-
sonableness. Ohio v. Roberts, 448 U.S. 56
(1980); State v. Bagshaw, 137 Idaho 613,
51 P.3d 427 (Ct. App. 2002).

Fourth, “when defendants seek to
undermine the judicial process by procur-
ing or coercing silence from witnesses and
victims, the Sixth Amendment does not
require courts to acquiesce...That is, one
who obtains the absence of a witness by
wrongdoing forfeits the constitutional
right to confrontation.” Davis v.
Washington, 126 S.Ct. 2280.

It should also be recalled that a previ-
ous statement by an unavailable declarant
may be admissible if the defendant had a
prior opportunity for cross-examination.
For instance, testimony from a prelimi-
nary hearing may be admissible at trial if
it meets the requirements of Idaho Code §
9-336. State v. Cross, 132 Idaho 667, 978
P.2d 227 (1999); State v. Ricks, 122 1daho
856, 840 P.2d 400 (Ct. App. 1992).

Assuming these considerations have
not resolved the Confrontation Clause
issue, the nature of the out-of-court state-
ment must be considered. Previously,
under Ohio v. Roberts, the question was
whether the offered statement bore ade-
quate “indicia or reliability.” This test
could be met in one of two ways: by show-
ing that the statement fell within a firmly
rooted hearsay exception, or that it bore
particularized guarantees of trustworthi-
ness. 448 U.S. at 66.

In Crawford, the Court considered the
admissibility of statements made by the
defendant’s wife during an interrogation at
the station house by police officers. The
interrogation was preceded by Miranda
warnings and was recorded. Justice Scalia,

writing for the majority in a 7-2 decision,
concluded that the Roberts test was not
consistent with the original meaning of the
Confrontation Clause. Rather, the Court
said, this provision was directed at certain
types of procedures which were used to
gather evidence against an accused, with-
out the opportunity for cross-examination,
and the subsequent use of that evidence at
a criminal trial. For instance, it had
become the practice in England to have
justices of the peace examine suspects and
witnesses before trial; these statements
were then in some cases introduced at a
later criminal trial in lieu of live testimo-
ny. 541 U.S. at 43-44.

Therefore, the Court said, the
Confrontation Clause was meant to bar
certain types of “testimonial” statements.
The Court said it would “leave for another
day any effort to spell out a comprehen-
sive definition of ‘testimonial.”” /d. at 68.
But the Court suggested that it included
“ex parte in-court testimony or its func-
tional equivalent.” /d. at 51. And it specif-
ically included police interrogations,
which, the Court said, served the same
“investigative and prosecutorial function”
as the examinations by justices of the
peace in England. /d. at 53. The interroga-
tion of Mrs. Crawford fell into that catego-
ry and should have been excluded. The
Court, however, also refused to define
“police interrogation,” offering only the
observation that it was using “the term
‘interrogation’ in its colloquial, rather than
any technical legal, sense.” Id. at 53, n.4.

Crawford left many questions unan-
swered. What exactly was a “testimonial”
statement? And what did the Court mean
by “police interrogation”? Would state-
ments arising from less formal interroga-
tions than Mrs. Crawford’s fall into this
category? Would it include, for instance,
911 calls, or questioning by the police on
the scene during the immediate aftermath
of an incident? And while the Court made



clear that the admission of testimonial
statements were excluded by the
Confrontation Clause, what about non-tes-
timonial statements? Were the admission
of such statements never barred by the
Confrontation Clause, or were they sub-
ject to a reliability test before being admit-
ted?

The Court provided some answers in
its recent decision in Davis v. Washington,
126 S.Ct. 2266 (2006), which considered
the application of the Confrontation
Clause in two separate cases. In Davis, the
statements at issue were made by Davis’s
girlfriend, Michelle McCottry, in a 911
call during a violent domestic disturbance.
In Hammon v. Indiana, officers arrived at
the scene of a reported domestic distur-
bance. Initially, Amy Hammon told the
police that “nothing was the matter,” and
her husband also denied that there had
been any violence. But shortly afterward,
during a conversation with the officers at
the scene, Amy said that her husband had
attacked both her and her daughter.

In considering whether these state-
ments were made during police interroga-
tion and were therefore testimonial, the
Court said it would not offer an “exhaus-
tive classification of all conceivable state-
ments,” but that it would apply the follow-
ing rule to these cases:

Statements are nontestimonial when
made in the course of police interrogation
under circumstances objectively indicat-
ing that the primary purpose of the interro-
gation is to enable police assistance to
meet an ongoing emergency. They are tes-
timonial when the circumstances objec-
tively indicate that there is no such ongo-
ing emergency, and that the primary pur-
pose of the interrogation is to establish or
prove past events potentially relevant to
later criminal prosecution. 126 S.Ct. at
2273-74.

The focus, then, is on the primary pur-
pose of the police: Are they attempting to
deal with an ongoing emergency, or are
they gathering information relevant to a
possible prosecution?

The Court went on to conclude that the
statements made by McCottry were
admissible because the primary purpose of
the 911 operator “was to enable police
assistance to meet an ongoing emer-
gency.” Id. at 2277. The statements made
by Amy Hammon, on the other hand, were

not made during an ongoing emergency;
there was no immediate threat to Amy at
the time of her disclosures to the officers
and the officers were simply trying to
determine what had happened. Therefore,
the officers’ primary purpose “was to
investigate a possible crime.” /d. at 2278.

This holding provides some guidance
in determining whether statements are
made during “police interrogation” within
the meaning of Crawford. Questions
posed by police officers at the scene of an
incident, and in settings considerably less
formal than the station house interview in
Crawford, may still result in testimonial
statements if there is no longer an emer-
gency and the officers’ primary purpose is
to gather information for a possible prose-
cution. And the Court also clarified the
status of non-testimonial statements: their
admission is not barred by the
Confrontation Clause. “It is the testimoni-
al character of the statement that separates
it from other hearsay that, while subject to
traditional limitations upon hearsay evi-
dence, is not subject to the Confrontation
Clause.” Id. at 2273 (emphasis added).
The Court demonstrated this approach in
applying its holding to the facts of Davis:
once the Court had determined that the
statements were not made in the course of
police interrogation, the Court concluded
that the statements were admissible. No
analysis of the reliability of the statements
was necessary (although the statements
would have fallen within the firmly-rooted
hearsay exception of excited utterances,
and therefore would have been admissible
even under Roberts).

Crawford and Davis still leave several
questions unresolved. The Court has not
yet given us a comprehensive definition of
“testimonial.” And a related question is
whether statements made to persons other
than police officers may be considered tes-
timonial. The Court stated in Davis that
911 operators may be agents of law
enforcement when conducting interroga-
tions of callers; therefore, “[fJor purposes
of this opinion (and without deciding the
point), we consider their acts to be acts of
the police . . . [OJur holding today makes
it unnecessary to consider whether and
when statements made to someone other
than law enforcement personnel are ‘testi-
monial.”” Id. at 2274, n.2.

Confrontation issues frequently arise
in cases involving charges of sexual abuse
of children. The application of the
Crawford standard in these cases is a con-
tinuing challenge. In State v. Doe, 140
Idaho 873, 103 P.3d 967 (Ct. App. 2004),
a four-year-old girl made statements to her
mother and grandmother about sexual
abuse, apparently within minutes after it
had occurred. The Court of Appeals held
that these statements were non-testimoni-
al.

But a significant related question is the
admissibility of statements made during
more structured interviews by children
who may be victims of abuse. This issue is
being addressed here in Idaho in a case
currently pending on appeal. In State v.
Hooper, 2006 WL 2328233, (Ct. App.
August 11, 2006), the defendant was con-
victed of lewd conduct. The six-year-old
alleged victim was too frightened to testi-
fy at trial. The trial court admitted the
videotape of an interview with the six-
year-old that had been conducted by a
nurse at a Sexual Trauma Abuse Response
(STAR) Center. The Court of Appeals,
applying the holding in Davis, held that
the videotaped statements were testimoni-
al and should not have been admitted. The
Court pointed out that the interview took
place several hours after the event, well
after any emergency had passed. Further,
the Court said, the interview, taking place
in a closed environment and involving
structured questioning, had much of the
same formality as the interviews in
Crawford and Hammon.

The Court noted that the nurse was not
a police officer, but concluded that she
“was acting in tandem with law enforce-
ment officers to gain evidence of past
events potentially to be used in a later
criminal prosecution.” The Court pointed
to the fact that the police had directed the
alleged victim’s mother to take her to the
STAR Center and that an officer watched
the interview from another room. Also, the
nurse left the interview room at one point
to ask the officer whether she had asked
all of the questions that the officer desired,
and then returned to the interview and
asked the child additional questions.

A petition for review is pending in
Hooper at the time of this writing. No
doubt other cases will be needed to clarify
the future application of Crawford. But we
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may also find out soon how far into the
past the Crawford holding will reach.

In Bockting v. Bayer, 399 F.3d 1010,
amended 408 F.3d 1127, rehearing en
banc denied 418 F.3d 1055 (9th Cir.
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Dorchy v. Jones, 398 F.3d 783 (6th Cir.
2005); Bintz v. Bertrand, 403 F.3d 859
(7th Cir.), cert. denied, (2005); Brown v.
Uphoff, 381 F.3d 1219 (10th Cir. 2004),
cert.denied (2005). The United States
Supreme Court has granted certiorari in
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argument for November 1, 2006. We may
soon find out more about how far-reaching
the effects of Crawford will be.
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Idaho Supreme Court and Court of Appeals

NEW CASES ON APPEAL PENDING DECISION

PROCEDURE

1. Should a defendant be required to show preju-
dice by not having in person service of process
within six months when the defendant was pro-
vided with the summons and complaint by mail
within days of filing and the defendant’s attorney

asked for a delay in the proceedings?
Lana Campbell v.
Michael E. Reagan
S.Ct. No. 32879
Supreme Court

2. Did the court abuse its discretion when it

denied Drennon’s motion for relief from final
order pursuant to IRCP 60(b) as untimely?

Richard Drennon v.

Paul Panther

S.Ct. No. 32785

Court of Appeals

3. Whether 1.C. §5-215 precludes revival of a

judgment that is more than six years old by virtue
of a nunc pro tunc entry on January 17, 1997.

Western Corporation v.

Stan L. Vanek

S.Ct. No. 32523

Court of Appeals

ATTORNEY DISCIPLINE,
SANCTIONS, AND MALPRACTICE
1. Whether the Hearing Committee’s decision is
clearly erroneous or arbitrary and capricious.
Lacey Sivak v.
Defendant A
S.Ct. No. 33300
Supreme Court

ATTORNEY FEES AND COSTS
1. Whether the court erred in concluding that
Stout was not entitled to attorney fees under 1.C.

§ 12-120(3) or I.C. § 67-5908(3).

Anissa Stout v.
Key Training Corp.
S.Ct. No. 32881
Supreme Court

SPECIAL USE PERMIT
1. Whether the Twin Falls City Council violated
the Twin Falls City Code and exceeded its statu-
tory authority when it reversed the Twin Falls
Planning and Zoning Commission’s decision to
grant Marcia T. Turner, LLC’s Special Use

Permit.

Marcia T. Turner LLC v.
City of Twin Falls
S.Ct. No. 32884
Supreme Court

SUMMARY JUDGMENT

1. Whether material issues of fact existed such
that the court erred in granting summary judg-

ment to Kootenai County Fire and Rescue.
Mary C. Curlee v.
Kootenai Co. Fire
S.Ct. No. 32794
Court of Appeals

(UPDATE 10/01/06)

2. Whether the court erred in finding

Drumwright’s claims were barred under Idaho’s

pure economic loss rule and in granting
Cometto’s motion for summary judgment.

Bill Drumwright v.

Cometto's Heating

S.Ct. No. 32091

Court of Appeals

3. Whether the court was correct in ruling that the

promissory note was supported by adequate con-

sideration and in granting summary judgment in
favor of Sirius L.

Sirius LC v.

Bryce H. Erickson

S.Ct. No. 32582

Supreme Court

POST-CONVICTION RELIEF
1. Did the court err in concluding the psycholog-
ical evaluation report was not material evidence
requiring a new sentencing in the interests of jus-
tice because two mental health experts addressed
Knutsen’s psychological problems at the sentenc-

ing hearing?

David Knutsen v.
State of Idaho
S.Ct. No. 32386
Court of Appeals

2. Did the district court commit reversible error

when it dismissed Shelton’s petition for post-con-
viction relief after an evidentiary hearing?

William H. Shelton v.

State of Idaho

S.Ct. No. 31001

Court of Appeals

DAMAGES

1. Whether the court erred in granting plaintiff’s
motion for reconsideration and vacating its grant

of summary judgment in favor of Dr. Verska.
Paula Puckett v.
Joseph Verska, M.D.
S.Ct. No. 32571
Supreme Court

CONTRACT
1. Whether the district court erred in holding that
the parties reached a meeting of the minds on
November 6, 2004, necessary to create a land
sale contract enforceable by specific perform-
ance.
PO. Ventures, Inc. v.
Loucks Family Trust
S.Ct. No. 32551
Supreme Court

HABEAS CORPUS
1. Were Abbott’s due process rights violated by
the terms of his parole being unduly restrictive?
Dennis E. Abbott v.
Olivia Craven
S.Ct. No. 32996
Court of Appeals

2. Did the court err in denying Hayes’ petition for
a writ of habeas corpus?

Michael T. Hayes v.

Jeff Conway

S.Ct. No. 33050

Court of Appeals

PROPERTY

1. Were the City’s findings of fact and conclu-
sions of law relative to the denial of the
Partnership’s zoning applications clearly erro-
neous or unsupported by substantial evidence in

the record as a whole?
Lane Ranch Partnership v.
City of Sun Valley
S.Ct. No. 32545
Supreme Court

CRIMINAL APPEALS
EVIDENCE
1. Is there substantial evidence to support the jury
verdict that Burnum committed the offense of
felony malicious harassment?
State of Idaho v.
Scott L. Burnum
S.Ct. No. 32353
Court of Appeals

2. Whether the state presented substantial, com-

petent evidence upon which the jury reasonably

concluded that Johnson drove while under the

influence of a controlled substance and was thus
guilty of DUL

State of Idaho v.

Johnny D. Johnson

S.Ct. No. 32177

Court of Appeals

3. Under the plain language of the domestic vio-

lence statute, did the evidence support the verdict

that Loftis was a “household member” of the res-

idence he and Richards rented and lived in at the
time Loftis battered Richards?

State of Idaho v.

Kirk A. Loftis

S.Ct. No. 31003

Court of Appeals

4. Did the magistrate err by denying Doe’s
motion for judgment of acquittal?

State of Idaho v.

John Doe

S.Ct. No. 32575

Court of Appeals

5. Whether the court erred by admitting the LR.E.

404(b) prior bad acts evidence because it did not
show a plan.

State of Idaho v.

Theodore J. Kremer 111

S.Ct. No. 32029

Court of Appeals
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SEARCH AND SEIZURE -
SUPPRESSION OF EVIDENCE
1. Did the district court err when in denied
Keene’s motion to suppress because the stop,
which became a de facto arrest, was not support-
ed by reasonable suspicion or probable cause and
because the scope and duration was unreason-
able?
State of Idaho v.
Shyrline Rae Keene
S.Ct. No. 32504
Court of Appeals

2. Did the court err in denying Watson’s motion to
suppress evidence found in Watson’s pocket and
in concluding safety concerns justified the frisk-
ing of Watson for weapons?
State of Idaho v.
David R. Watson
S.Ct. No. 31483

SUBSTANTIVE LAW
1. Did the district court err as a matter of law in
vacating Anderson’s excessive DUI conviction?
State of Idaho v.
Robert Anderson
S.Ct. No. 32038
Court of Appeals

RESTITUTION
1. Did the district court err by imposing restitution
upon Shafer’s plea of guilty to leaving the scene
of an accident when the restitution amount was
not the result of his criminal act or consented
thereto as required by 1.C. 19-5304?
State of Idaho v.
Nathaniel R. Shafer
S.Ct. No. 32774
Court of Appeals

2. Whether the district court erred in ordering

restitution to two entities that would not be con-
sidered victims under I.C. § 19-5304.

State of Idaho v.

Ruth M. Cheeney

S.Ct. No. 32625

Court of Appeals

Summarized by:

Cathy Derden

Supreme Court Staff Attorney
(208) 334-3867

Court of Appeals
OFFICIAL NOTICE OFFICIAL NOTICE
SUPREME COURT OF IDAHO COURT OF APPEALS OF IDAHO
Chief Justice Chief Judge
Gerald F. Schroeder Darrel R. Perry
. Judges
. Justices Karen L. Lansing
Linda Copple Trout

Daniel T. Eismann
Roger S. Burdick

February 2, 7, and 9

Jim Jones
21d Amended - Regular Fall Terms for 2006 Boise....
Idaho Falls.............................. October 4 and 5 Boise.......c.oooiiinrnnns
Pocatello................................. October 6
Boi.se .................................... November 1, 3, and 6 BOISE oo
Twin Falls.............................. November 8 and 9 Boise..... ...
Boise...........ooiiiiiiii November 29
BOS. .. oeeeeeeeee e, December 1, 4, 6, and 8 Eastern Idaho........
Northern Idaho.....

Regular Spring Terms for 2007 Boise ......................
Boise............ooooiiiii January 3, 5, 8, 10, and 12 Boise.........c.coocen.
Boise............oocoiiiiii January 29, 31, and

3rd Amended - Regular Fall Terms for 2006

Hailey (Eastern Idaho term)............. October 4 and 5

............................. December 5 and 7
Regular Spring Terms for 2007

...................... January 9, 11, 16, and 18
...................... February 6, 8, 13, and 15

...................... March 12, 13, 14, 15, and 16
....................... April 9, 10, 11, 12, and 13
........................ May 8, 10, 15, and 17
........................ June 5, 7, 12, and 14

Sergio A. Gutierrez

November 8, 9, 20, and 21

By Order of the Court
Stephen W. Kenyon, Clerk

Boise (Twin Falls appeals)............. February 28, and

March 2, 7, and 9
April 2, 3,4, 5, and 6
Boise (Eastern Idaho appeals)......... May 2,4, 7,9, and 11

By Order of the Court
Stephen W. Kenyon, Clerk

NOTE: The above is the official notice of setting of the year 2007

Coeur d’Alene and Lewiston.........

Spring Terms of the Idaho Supreme Court, and should be preserved.

A formal notice of the setting of oral argument in each case will be
sent to counsel prior to each term.

NOTE: The above is the official notice of setting of the year 2006 fall
terms of the Court of Appeals, and should be preserved. A formal notice
of the setting of oral argument in each case will be sent to counsel prior to
each term.
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IDAHO VOLUNTEER LAWYERS PROGRAM

SPeECIAL THANKS

The Idaho Volunteer Lawyers Program (IVLP) would like to extend our heartfelt and enthusiastic thanks to
the following attorneys for their generous contributions in providing pro bono legal services to individuals who
would not otherwise be able to afford them. Once again this month, we are reminded of the outstanding generos-
ity of the many volunteers who “make the Program work!”

On September 9 volunteer attorney
Kim Toryanski, Toryanski Law Group,
PC, joined Zoe Ann Olson, Idaho Legal
Aid Services, and Mary Hobson, Idaho
Volunteer Lawyers Program, in providing
legal consultation services to members of
Boise’s homeless population at the Stand
Down for the Homeless event, spon-
sored by the Department of Veteran’s
Affairs with the support of the Ada
County Housing Authority and several
other public agencies. Toryanski assisted
people with questions concerning family
law, federal benefits, and minor criminal
charges.

But Toryanski’s contribution did not
end there. The Stand Down event opened
her eyes to the legal services needs of the
homeless, and particularly to homeless
veterans who are estimated, conservative-
ly, to make up one third of the total
homeless population. Working with
Idaho Legal Aid and Idaho Volunteer
Lawyers Program, Toryanski has begun
planning for the provision of more com-
prehensive pro bono services for the
homeless. One part of this effort will be
to address resolution of minor criminal
charges that stand in the way of obtaining
assistance for housing, job training and

other benefits that would bring the home-
less back into productive society.

Many thanks to Kim Toryanski for
saying “yes” to the Stand Down and for
picking up the challenge to provide legal
services to those unable to pay.

As this planning effort progresses
toward implementation, other volunteer
lawyers (especially those with criminal
law expertise) will be needed. For more
information please contact Mary Hobson
at the Idaho Volunteer Lawyers Program:
(208) 334-4510, (800)-221-3295 or
mhobson@isb.idaho.gov.

Do YOUR SHOPPING
AND
SuppPoORT IVLP!

Special Thanks to those who use the Albertsons Community Partners Card to contribute to the
Idaho Volunteer Lawyers Program (IVLP). IVLP has received over twelve thousand dollars in dona-
tions since the beginning of this program. We are grateful to everyone who uses this simple method to
send 2% of your Albertsons’ bill to IVLP.

If case you haven’t already done this, you can link your IVLP Community Partners Card (or the
copy below) to your Preferred Savings Card during your next shopping trip to Albertsons. Simply give
both to the cashier for scanning during checkout. That’s it!! You’ll start earning contributions for
IVLP on all eligible purchases. Or, you could give the cashier IVLP’s Community Partner Number:
490001008950 for linking to your Preferred Savings Card. Or, you can register online or by mail.

You can contribute to more than one organization: You can have up to four organizations on each
Preferred Savings Card. For more information, contact Carol Craighill at ccraighill@isb.idaho.gov.
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Idaho Volunteer Lawyers Program
Sponsors Family Law Pro Se Clinic

On most Wednesdays at 6:00 PM,
work at the Law Center would be wind-
ing down for the day. But at 6:00 on
Wednesday, October 4, the Law Center
was filled with volunteers and IVLP
applicants anticipating their work for the
evening. In the Board Room was a group
of paralegals from the Idaho Association
of Paralegals undergoing an orientation
to prepare to help people seeking assis-
tance with their cases waiting in the
lobby. Both groups were there to partici-
pate in Idaho Volunteer Lawyers
Program’s Family Law Pro Se Clinic.

Citizens preparing to file a pro se case
in Idaho can visit their local Court
Assistance Offices to get the paperwork
they will need. However, these offices do
not (and cannot) help fill out this paper-
work or answer legal questions. [VLP’s
Pro Se Clinics are set up to address this
gap in service.

When potential pro se filers call IVLP
for assistance, they are screened for
income, case, and residential eligibility
prior to referring them to the Pro Se
Clinic, which is given free of charge to

eligible applicants who wish to establish
or modify custody orders or complete a
divorce where children are impacted.

In addition to screening applicants for
eligibility, Diana Campos-Anaya, IVLP’s
staff paralegal, opens up a file for each
participant and helps schedule and organ-
ize the clients so they will have the
appropriate documentation they will need
to complete their paperwork during the
Pro Se Clinic. Diana says that it’s great to
see people working together on the Pro
Se Clinics. She sees it as “the community
coming together to help those in need.”

On the night of the Pro Se Clinic,
clients meet one-on-one with paralegals
who volunteer time during their evening
hours to help these clients fill out forms.
This includes helping them understand
what forms to use for each case type and
the logistics of filling out and filing the
appropriate paperwork with the courts.
Each paralegals spends about 90 minutes
with his or her assigned participant,
walking the participant through the
required paperwork. Barbara Feraci, a
paralegal at Holland & Hart says, “I am

thrilled that our association is connected
with this type of community service, and
would love to see our continued assis-
tance with this type of endeavor.”

At the Pro Se Clinics, there are also
volunteer attorneys on-call who can
answer jurisdictional and procedural
questions and provide advice for ques-
tions only a lawyer can answer. Mary
Hobson, IVLP’s Legal Director believes
that the Pro Se Clinic “was a great begin-
ning. Participants left with a much better
sense of direction about what they needed
to do next.”

Carol Craighill, IVLP’s Program
Director hopes to coordinate regular
Family Law Pro Se Clinics. She says that
she tells people that “Courts have
resources to help in cases that include
children but you must get your case filed
to get access to those resources.” IVLP’s
Family Law Pro Se Clinics help people
get over the barriers for going to court
and get the help they need to solve their
legal difficulties.

Legal Director.

) s

Front row, L to R: Josie Ford, Ada County Family Court Services; Carol Craighill, IVLP Program Director; Mary Hobson, IVLP

Second Row, L to R: Steve Beer, IVLP Volunteer Attorney; Lori Peel, IAP member, Idaho Office of the Attorney General, Civil
Litigation Division; Lisa Hoag, Idaho Transportation Department; Bernice Myles, IAP member, Idaho Office of the Attorney General,
Carolyn Montgomery, IAP member, Holland & Hart; Barbara Feraci, IAP member, Holland & Hart; Angela Shapow, [VLP Volunteer

Attorney.
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2007 IOLTA Grant Awards

Interest on Lawyers Trust Accounts Program

Idaho Legal Aid Services, Inc.
Domestic Violence Project
$169,500
For general support of Idaho Legal Aid
attorneys representing victims of domestic

violence and elder abuse cases.

Idaho Law Foundation, Inc.
Idaho Volunteer Lawyers Program
$85,000
For general support of the Idaho Volunteer
Lawyers Program, which provides legal
services to Idaho’s poor through referral of
appropriate civil cases to volunteer attor-

neys statewide.

Idaho Law Foundation, Inc.
Legal Resource Line

$4,400
For expenses of the Legal Resource Line,
which offers a limited consultation with a
lawyer by telephone to Idaho residents,
supplementing the services provided by
Court Assistance Offices.

ADR SERVICES
MEDIATION/ARBITRATION/ EVALUATION

JOHN MAGEL
36 years' experience
Litigation & ADR

Member |SE ADR
Goverming Coaundil
im@elamburke. com

Elam & Burke, F.A. = 231 E. From Streel, Sule 300, P.O. Box

MACK A. REDFORD
36 years' experience
Litigation, ADR,
Construction,
Corporation & Business
margelamburke. com

Second Judicial District
CASA Program
$1,100
To support the program’s efforts to expand
guardian ad litem services for children in
the Second Judicial District.

Idaho YMCA
Youth Government Program

$1,500
For scholarship and travel funds to the
annual statewide model legislative and
judicial session for high school students
in outlying areas, who could not other-
wise participate.
Idaho State 4-H Office
4-H Know Your
Government Conference

$500

For general support of the Idaho State 4-H
Know Your Government Conference
which provides 8th and 9th grade 4-H
members an opportunity to participate in a
mock legislative session and learn about
the Idaho judicial system.

PO Box 44930

1530, Boise, IDEIT0N « Tel 208-343-5454 « Faw J08-354-5844

Boise, 1D 83711

Idaho Law Foundation, Inc.
Law Related Education Program
$32,000
For support of the Law Related Education
program which focuses on democracy
education for young people. Program
components include a statewide mock trial
competition for high school students,
teacher training, resource materials relat-
ing to the justice system, and support of
Lawyers in the Classroom.

University of Idaho
College of Law
Scholarship Program

$6,000
For scholarships to be awarded law stu-
dents with demonstrated financial need
and to support students’ participation in
public service related to their legal educa-
tion.

HIING
=
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Home of the best Child Support Program

{208) 3T6-TT2R
www. idchildsupport.com
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My SUMMER OF STUDY:

Jason T. Piskel
Young Lawyers Section

I knew it was coming. I just transferred
back to the firm I clerked for during law
school and knew that its practice exceeded
the state boundaries, most often into Idaho. I
knew the firm partners would want me to be
admitted to practice in Idaho as soon as pos-
sible, thus waiting for reciprocal admission
was not an option. Regardless, I was at first
excited to tackle another bar exam and to be
admitted in Idaho. Living in essentially a
corridor to North Idaho admission in Idaho
is an essential element to the modern transi-
tory practice of law. So with the financial
backing of the firm I set out to take on the
feared MBE—multistate bar exam, the
MEE—multistate essay exam, the MPT
multistate practice exam, and Idaho state-
specific essays.

Financial backing by the firm was great.
With all the admission costs taken care of, |
could buy the full set of Barbri books and the
firm would put me up for my three night stay
in Moscow. What I didn’t get was time off,
except for two days the week prior to the
exam. Therefore, my study time started at
7:00 p.m. and went to 10:00 p.m. essentially
every weeknight, and I added about four to
five hours on Saturday.

I started by reviewing the Conviser out-
lines (I never touched those huge 8.5 x 14
books—way too much information). After
thinking I was proficient in each subject or
just tired of studying Con Law, I tortured
myself with hundreds of multiple choice
questions. Barbri presents them in levels of
difficulty and anyone looking for a hum-
bling experience should take 20 of the
advanced questions in their area of practice.
If you score fifty percent join MENSA.
Needless to say, the focus of my studies was
on the dreaded multiple choice questions.

This focus almost went to the expense of
the other important part of the exam, the
Idaho specific essays, including water law or
as I call it the great out-of-stater barrier. I got
to those shortly after I took a four day break
from working and studying with a trip to
Hawaii. This break was helpful to replenish
before the final stretch going into the exam.

A quick aside. An important point, you
have to study, taking a bar exam cold isn’t
wise even if you just got out of law school
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with flying colors. From the fresh 3L to the
20-year practicing attorney, all applicants
must study and take practice exams; to not is
just begging for omission from the passing
list posted for view by the general public.

Not making this list should be enough
motivation to hit the books, and the fate of
your livelihood being a close second. Let’s
face it, if you study you should pass, don’t
study, you should fail. Too simplistic maybe,
but that is why it is called a BAR.

Now, back to my experience. After
studying for one month and three weeks I
woke up on Sunday and drove to Moscow.
Prior to this week, the hotel I reserved expe-
rienced a newsworthy fire. This made me a
little nervous about my accommodations,
but after a few calls the hotel staff assured
me I wouldn’t be bothered by the charred
stench. Honestly, I was nervous on Monday,
and I was made more nervous by standing in
the hall of the University of Idaho’s law
school listing to all of the law students who
had dedicated their summer to preparing.
They appeared to be filled with confidence.
I remember one student talking about his last
MBE practice exam score, near close to per-
fect. This drives me nuts, people puffing
before the exam, but not as much as the dis-
cussion after portions of the exam. You
know the ones where people talk loudly
about the various UCC 9 issues that
appeared in the question 1 was sure only
dealt with criminal law. Man, that drives me
crazy. I tried to keep my eyes and ears shut
for the three day exam and only talk if ques-

tioned by another. It is a bit lonerish, but it
helped keep me focused and on task.

After finishing the exam in the end of
July, I had a month and a week or so to stew.
The problem is that everyone knows you
took the exam and everyone asks if you
passed right after you took it. Obviously, you
say [ won’t know until September and that it
was a tough exam. This is an attempt at tem-
pering any perception that passing is
assured, even when the person asking
always follows your answer with, “:oh I am
sure you passed.” Anyway, the few days
before the results are released world wide
via the “wonderful” internet I was as nerv-
ous as a barbwire salesman.

Just like clockwork the list is posted
promptly at 9:00 a.m. Mountain Time. I sat
in my office with all the lawyers and staff
knowing what I was about to see, and
depending on my reaction, that dictated how
they would treat me the rest of the day. My
heart pumped as I scrolled down the list. 1
overscrolled, thought I saw my name as the
page moved down on its own, but not being
sure, with my heart jumping, I scrolled the
mouse back up and said to myself, “yes,
yes.” It almost makes losing a summer to
studies worth it; seeing your name, feeling
the sense of accomplishment, and being able
to say “I knew it all along.”

Jason T. Piskel is an attorney with Dunn
& Black, PS. in Spokane, Washington where
he practices Construction Law and Civil
Litigation.
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208-336-8000
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BAR EXAM—NEW ADMITTEES

Directory Updates
9/2/06-10/1/06

Gregory Marshall Adams
Idaho Court of Appeals
2120 N. 16th Street

Boise, ID 83702

Phone: (208) 334-5170
gadams@idcourts.net
Lewis and Clark College

Stephen Lee Adams
3947 S. Naples
Meridian, ID 83642
Phone: (209) 298-4087
s.adams@vanderbilt.edu
Vanderbilt University

Merideth Colleen Arnold
Millemann, Pittenger, McMahon
& Pemberton, LLP

PO Box 1066

McCall, ID 83638

Phone: (208) 634-7641 Ext: 31
Fax: (208) 634-4516
marnold@mpmplaw.com
Northeastern University

John Michael Avondet
Beard St. Clair, PA

2105 Coronado

Idaho Falls, ID 83404
Phone: (208) 523-5171
javondet@beardstclair.com
University of Kansas

Robert A. Bartlett

Morris & Wolff, PA

722 Main Avenue

St. Maries, ID 83861
Phone: (208) 245-2523
Fax: (208) 245-4392
bartlettlaw 1 @sbcglobal.net
University of ldaho

Jacob Kahle Becker

Office of the Attorney General
PO Box 83720

Boise, ID 83720-0050

Phone: (208) 334-0236

Fax: (208) 334-2297
kbecker@idl.state.id.us
University of Pittsburgh

Chad Edward Bernards
Himberger Law Offices, Chtd.

575 E. Parkcenter Blvd., Ste. 100

Boise, ID 83706
Phone: (208) 336-8442
Fax: (208) 336-1690
cb@himbergerlaw.com
Gonzaga University

Jacob Alma Bernhardt
Irish & Cardon, LLP

PO Box 299

Boise, ID 83701-0299
Phone: (208) 344-3839

Fax: (208) 344-7100
bernhardtjake@hotmail.com
Brigham Young University

Elizabeth Lee Smith Bowen
Hamilton, Michaelson & Hilty,
LLP

110 S. 5th Avenue

Caldwell, ID 83605

Phone: (208) 455-3116

Fax: (208) 455-2978
ebowen(@ci.caldwell.id.us
University of Idaho

John Joseph Browder

1746 E. Grand Canyon Drive
Meridian, ID 83642

Phone: (208) 484-7336
browder.john@gmail.com
Arizona State University

Daniel Stephen Brown
Jeffrey J. Hepworth, PA &
Associates

PO Box 1806

Twin Falls, ID 83303-1806
Phone: (208) 734-0702
Fax: (208) 736-0041
dbrown@idalawyer.com
University of Idaho

David Leo Brown
Bonneville County Public
Defender's Office

605 N. Capital

Idaho Falls, ID 83201
Phone: (208) 529-1350
Fax: (208) 589-1181
University of Idaho

Jeffrey Edward Brownson
Ada County Court

200 W. Front Street

Boise, ID 83702

Phone: (208) 287-7552
jbrownson@adaweb.net
University of Idaho

Gerald Raymond Bublitz
Wiebe & Fouser, PA/Canyon
County Public Defender's Office
706 E. Chicago

Caldwell, ID 83605

Phone: (208) 454-2264 Ext: 114

Fax: (208) 454-0136
Lewis and Clark College

Thomas Jeremy Budge
Racine, Olson, Nye, Budge &
Bailey, Chtd.

4517 Victory Avenue
Chubbuck, ID 83202

Phone: (208) 232-6101

Fax: (208) 232-6109
tjb@racinelaw.net

University of ldaho

Sadri Ann Butler
Carman Law Office, Inc.
6 E. Alder Street, Ste. 418
Walla Walla, WA 99362
Phone: (509) 529-1018
Fax: (509) 526-6904
sadributler@hotmail.com
University of ldaho

Jessica Lynne Kelly Cahoon
Idaho Legal Aid Services, Inc.
482 Constitution Way, Ste. 101
Idaho Falls, ID 83402

Phone: (208) 524-3660

Fax: (208) 524-4983
jcahoon@idaholegalaid.org
Gonzaga University

Ronald George Caron Jr.
McAnaney & Associates, PLLC
1101 W. River Street, Ste. 100
Boise, ID 83703

Phone: (208) 344-7500

Fax: (208) 344-7501
rgc@mctaxlaw.com

University of Maine

Michael G. Cavanagh

Latah County Court

PO Box 8068

Moscow, ID 83843

Phone: (208) 883-2255

Fax: (208) 883-5719
michaelgcavanagh@yahoo.com
University of ldaho

Matthew Martin Chakoian
Rainier Title Company

1501 4th Avenue, Ste. 308
Seattle, WA 98101

Phone: (206) 233-0300

Fax: (206) 628-7869
matthewc@rainiertitle.com
Drake University

Sunrise Adele Cox

385 N. 30th Street, Apt. 302
Boise, ID 83702

Phone: (503) 789-3615
sunrisecox@yahoo.com
Lewis and Clark College

James Robert Dalton

Fredericksen Williams Meservy &

Lothspeich, LLP

117 S. Adams Street
Jerome, ID 83338

Phone: (208) 324-2303
Fax: (208) 324-3135
jrdalton1l1@gmail.com
Brigham Young University

Aaron Vance Davis
2670 Bellin Circle

Idaho Falls, ID 83402
Phone: (208) 596-0345
aaron.v.davis@gmail.com
University of Idaho

Weston Scott Davis
Anderson Nelson Hall Smith, PA
490 Memorial Drive
Idaho Falls, ID 83402
Phone: (208) 522-3001
Fax: (208) 523-7254
wdavis@anhs.net
University of Idaho

Marco DeAngelo
2010 Hillway Drive
Boise, ID 83702
Phone: (208) 867-0383
marcodeangelol12@hotmail.com
University of Idaho

Jacob Dennis Deaton
Charney Law Office

951 E. Plaza Drive, #140
Eagle, ID 83616

Phone: (208) 938-9500

Fax: (208) 938-9504
jake@charneylawoffice.com
University of Denver

John Steven Dinger

Ada County Prosecutor's Office
200 W. Front Street, Rm. 3191
Boise, ID 83702

Phone: (208) 287-7700

Ext: 7851

Fax: (208) 287-7809
jdinger@adaweb.net

University of Utah

Wendy Q. Dunn
Canyon County Court
1115 Albany Street
Caldwell, ID 83605
Phone: (208) 454-6881
wdunn@3rdjd.net
University of Idaho
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Richard Alan Eppink
5-10516-79 Avenue NW
Edmonton, AB T6E 1RS,
CANADA

Phone: (780) 278-8211
Fax: (877) 810-1573
eppink@gmail.com
University of Idaho

Joseph Scott Escujuri
Amendola, Andersen & Doty
702 N. 4th

Coeur d'Alene, ID 83815
Phone: (208) 664-8225

Fax: (208) 765-1046
scott@aadlawoffice.com
University of Idaho

Theodore Jack Fleming
Canyon County Prosecutor's
Office

1115 Albany

Caldwell, ID 83605

Phone: (208) 454-7391

Fax: (208) 454-7474
tfleming@canyonco.org
Oklahoma City University

Shyla Relyea Freestone
Idaho Supreme Court
PO Box 83720

Boise, ID 83720-0101
Phone: (208) 947-7564
sfreestone@idcourts.net
University of Idaho

Timothy Douglas French
PO Box 6369

Pocatello, ID 83205-6369
Phone: (208) 478-7600
Fax: (208) 478-7602
timfrench59@msn.com
University of Idaho

Abigail Roberts Fuller
PO Box 3392

Moscow, ID 83843
Phone: (208) 835-5704
full7960@uidaho.edu
University of Idaho

Richard Kenneth Gardner
Idaho Supreme Court

PO Box 83720

Boise, ID 83720-0101
Phone: (208) 334-3324
rgardner@jidcourts.net
University of Virginia
Joshua Aaron Garner
Thomson Law Office

115 E. Main

Rexburg, ID 83440

Phone: (208) 356-9000

Fax: (208) 356-9336
garnerlawoffice@gmail.com
University of Idaho

Mary Elizabeth Godwin
Ada County Court

814 N. 7th Street, Apt. 5
Boise, ID 83702

Phone: (208) 287-7562
dcgodwme@adaweb.net
Lewis and Clark College

David John Hamilton

Hamilton & Cumare, LLP

23929 Valencia Blvd., Ste. 304
Valencia, CA 91355-5378

Phone: (661) 295-3000

Fax: (661) 254-0555
dhamilton@hamiltoncumare.com
University of Southern California

Matthew Warren Hamilton
6453 Livia Avenue

Temple City, CA 91780
Phone: (626) 286-2698
eldermatt@earthlink.net
Southwestern University

Seth Reed Hansen

Arrowrock International, Inc.
2710 W. Sunrise Rim Road,

Ste. 200

Boise, ID 83705

Phone: (208) 375-2220

Fax: (208) 344-5474
seth@impactdir.com

William and Mary School of Law

Paul Richard Harrington
Idaho Supreme Court

PO Box 83720

Boise, ID 83720-0101
Phone: (208) 947-7579
pharrington@idcourts.net
University of Idaho

Brooke Allison Hartmann
Lawson & Laski, PLLC
PO Box 3310

Ketchum, ID 83340
Phone: (208) 725-0055
Fax: (208) 725-0076
bah@lawsonlaski.com
Villanova University

Peter M. Hatch

2634 East 4000 North
Twin Falls, ID 83301-0123
Phone: (208) 410-0130
mclaine@hotmail.com
University of Idaho

Jethelyn Kay Haverfield
Elmore County Prosecutor's
Office

PO Box 607

Mountain Home, ID 83647
Phone: (208) 587-2144

Fax: (208) 587-2147
jhaverfield@elmorecounty.org
University of Idaho
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Reid William Hay

Trout Jones Gledhill Fuhrman, PA
PO Box 1097

Boise, ID 83701

Phone: (208) 331-1170

Fax: (208) 331-1529
rhay@idalaw.com

Gonzaga University

Dana Michael Herberholz
Hall, Farley, Oberrecht &
Blanton, PA

PO Box 1271

Boise, ID 83701

Phone: (208) 395-8500
Ext: 8590

Fax: (208) 395-8585
dmh@hallfarley.com
Gonzaga University

Kari Lyn Higbee

Ada County Court

200 W. Front, Rm. 5100
Boise, ID 83702

Phone: (208) 287-7542
Fax: (208) 287-7529
khigbee@adaweb.net
University of Idaho

Dena Camille James

Nevada Department of Taxation
2550 Paseo Verde Parkway,

Ste. 180

Henderson, NV 89074

Phone: (702) 486-3347

Fax: (702) 486-3377
denaj@tax.state.nv.us

Brigham Young University

Shad Raymond Kidd
U.S. Air Force

3400 North 3000 West
Rexburg, ID 83440
Phone: (208) 201-6085
University of Michigan
Admitted: 9/22/06
Marcus E. Kimsey
U.S. Air Force

2828 E. Ksel Drive
Sandy, UT 84092
Phone: (801) 634-6887
kimseym@gmail.com
University of Utah

Brian Daniel Knox

Creason, Moore & Dokken,
PLLC

PO Drawer 835

Lewiston, ID 83501

Phone: (208) 743-1516 Ext: 209
Fax: (208) 746-2231
bknox@cmd-law.com

Duke University

Tyler James Larsen
Utah Legal Services

893 24th Street, Ste. 300
Ogden, UT 84401
Phone: (801) 394-9431
Widener University
Levi Eric Liljenquist
Paine Hamblen

711 E. Cascade Place
Spokane, WA 99208
Phone: (509) 455-6000
Ext: 6036

Fax: (208) 838-0007
levi.liljenquist@painehamblen.com
University of Minnesota

Joette Corriere Lookabaugh
PO Box 179

Chester, ID 83421

Phone: (208) 624-1281

Fax: (208) 624-1481
joette.lookabaugh@gmail.com
Western State University

Benjamin Kendall Mason
Nalder Law Office

591 Park Avenue, Ste. 201
Idaho Falls, ID 83402

Phone: (208) 542-0525 Ext: 20
Fax: (208) 542-1002
benmason@nalderlaw.com
University of Idaho

Gabriel Justin McCarthy
Boise City Attorney's Office
PO Box 500

Boise, ID 83701

Phone: (208) 384-3870
Fax: (208) 384-4454
gmccarthy@cityotfboise.org
University of Idaho

James Michael McMillan
217 River Street

Wallace, ID 83873

Phone: (208) 556-0334
jmmemillan@imbris.com
University of Idaho

Mark LeRoy Means

Runft & Steele Law Office, PLLC
1020 W. Main Street, Ste. 400
Boise, ID 83702

Phone: (208) 333-1403

Fax: (208) 343-3246
mlmeans@runftsteele.com
University of Missouri-Columbia

Kristopher Dean Meek
Hopkins, Roden, Crockett,
Hansen & Hoopes

PO Box 51219

Idaho Falls, ID 83405
Phone: (208) 523-4445
Fax: (208) 523-4474
kris@hrchh.com
University of Idaho



Loren Keith Messerly

Hawley Troxell Ennis & Hawley,
LLP

877 Main Street

Boise, ID 83702

Phone: (208) 388-4915
Imes@hteh.com

Brigham Young University

Sarah Mumford Millar
Blender Law Office

332 W. Hale Street, #101
Boise, ID 83706

Phone: (208) 333-9400
Fax: (208) 333-9700
sam239@gmail.com
Brigham Young University

Joseph C. Miller
Miller Law

660 E. Franklin, #220
Meridian, ID 83642
Phone: (208) 888-9980
Fax: (208) 888-9970
burningmill@msn.com
University of Idaho

Monica Rene Morrison
Ramsay & Hammond, PLLC
PO Box 16567

Hattiesburg, MS 39404

Phone: (601) 264-4499

Fax: (601) 264-5588
mmorrison@ramsayhammond.com
University of Idaho

Michael Joshua Morrissey
A. Bruce Larson

PO Box 6369

Pocatello, ID 83205-6369
Phone: (208) 478-7600

Fax: (208) 478-7602
mmorrissey 74@hotmail.com
University of Idaho

Susan Morrison Moss
O'Melveny & Myers, LLP
1625 Eye Street, NW
Washington, DC 20006
Phone: (202) 383-5300
sus_moss@hotmail.com
University of Idaho

Taylor Lynn Mossman
Bannock County Court

PO Box 4126

Pocatello, ID 83205-4126
Phone: (208) 236-7010
Fax: (208) 237-7208
taylorm@bannockcounty.us
University of Idaho

Chad Matthew Nicholson
Rossman Law Group, PLLC
737 N. 7th Street

Boise, ID 83702

Phone: (208) 331-2030

Fax: (208) 342-2170
cnicholson@rossmanlaw.com
Gonzaga University

Lisa Joanne O'Hara

U.S. District Court of Idaho
550 W. Fort, MSC 039

Boise, ID 83724

Phone: (208) 334-9330

Fax: (208) 334-9215
lisa_j_o'hara@id.uscourts.gov
University of Idaho

Mark James Orler
Hall, Farley, Oberrecht &
Blanton, PA

PO Box 1271

Boise, ID 83701

Phone: (208) 395-8500
Fax: (208) 395-8585
mjo@hallfarley.com
University of Idaho

Douglas Alan Oviatt
Owens & Crandall, PLLC
1859 N. Lakewood Drive,
Ste. 104

Coeur d'Alene, ID 83814
Phone: (208) 667-8989
Fax: (208) 667-1939
doug@cdalawyer.com
Gonzaga University

Thomas Fredric Panebianco
PO Box 170091

Boise, ID 83717

Phone: (208) 331-0221

Fax: (208) 331-0311
tfp@msn.com

Florida State University

Matthew Christopher Parks
Ada County Court

1009 E. Thunderbird Court
Eagle, ID 83616

Phone: (208) 287-7590
mparks@adaweb.net
University of Mississippi

Lauren Yvonne Parry
Miller Guymon, PC

1674 Kelmscott Court, Unit C
Salt Lake City, UT 84124
Phone: (801) 363-5600

Fax: (801) 363-5601
University of Utah

Bryson D. Perkins

Ada County Court

200 W. Front Street

Boise, ID 83702

Phone: (208) 287-7545
brysonperkins@yahoo.com
University of Nevada - Las Vegas/
Wm S. Boyd School of Law

Brittany Lee Pfister

Ada County Court

200 W. Front Street

Boise, ID 83702

Phone: (208) 287-7535
brittany.pfister@gmail.com
University of Idaho

Anne Elizabeth Pieroni
Rawlings, Olson, Cannon,
Gormley & Desrvisseaux
9950 W. Cheyenne Avenue
Las Vegas, NV 89127
Phone: (702) 384-4012
Fax: (702) 383-0701
annepieroni@aol.com
Rutgers University-Camden

Jason Thomas Piskel
Dunn & Black, PS

10 N. Post Street, Ste. 200
Spokane, WA 99201

Phone: (509) 455-8711
Fax: (509) 455-8734
jpiskel@dunnandblack.com
Gonzaga University

Michael Kaye Porter

Werth Law Office

PO Box 967

Hailey, ID 83333

Phone: (208) 788-7015

Fax: (208) 788-7014
mike@werthlaw.com

University of California-Hastings

Rebecca Anne Rainey

Moffatt, Thomas, Barrett, Rock &
Fields., Chtd.

PO Box 829

Boise, ID 83701

Phone: (208) 385-5460

Fax: (208) 385-5384
rar@moffatt.com

Baylor University

Sonja Kathleen Redmond
35865 Sunset Park Street
Soldotna, AK 99669
Phone: (907) 262-7844
Fax: (907) 262-7844
skredmon@gmail.com
University of Notre Dame

John Ray Reese
Nordstrom & Nees, PS

951 Emma Avenue, Ste. 204
Coeur d'Alene, ID 83814
Phone: (509) 924-9800

Fax: (509) 924-9923
c_jreese@hotmail.com
University of Idaho

Jennifer Marie Reinhardt
Idaho Supreme Court

517 Village Lane

Boise, ID 83702

Phone: (208) 867-1308
jreinhardt@idcourts.net
University of Idaho

Adam Jared Richins

Ninth Circuit Court of Appeals
2448 Bogus Basin Road
Boise, ID 83702

Phone: (208) 334-1612
adam.richins@gmail.com
University of Washington

Virginia McNulty Robinson
Kootenai County Court

324 W. Garden Avenue
Coeur d'Alene, ID 83814
Phone: (208) 446-1203
vrobinson@kcgov.us
Gonzaga University

Jonathan Harris Rupp
Scalley Reading Bates Hansen
Rasmussen, PC

PO Box 11429

Salt Lake City, ID 84147-0429
Phone: (801) 531-7870

Fax: (801) 531-7968
jonathan@scalleyreading.net
Washington and Lee University

Mark Andrew Shaffer
Bannock County Court
PO Box 4165

Pocatello, ID 83205
Phone: (208) 236-7244
Fax: (208) 236-7418
marks@bannockcounty.us
University of Idaho

Christopher Lelan Shanahan
166 School Street

Milton, MA 02186

Phone: (619) 696-9168
clshanah@hotmail.com

Thomas Jefferson School of Law

Angela Marie Shapow
1703 N. 17th Street
Boise, ID 83702
Phone: (208) 938-0551
University of Idaho
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Christopher Patrick Simms

PO Box 1861

Hailey, ID 83333

Phone: (208) 720-6529
christopherpsimms@hotmail.com
St. Louis University

Nathan Richard Starnes
Ada County Court

200 W. Front Street
Boise, ID 83702-7300
Phone: (208) 287-7555
Fax: (208) 287-7529
nstarnes@adaweb.net
Gonzaga University

Tanner John Stellmon

Ada County Prosecutor's Office
200 W. Front Street, Rm. 3191
Boise, ID 83702

Phone: (208) 287-7700

Fax: (208) 287-7709
tstellmon@adaweb.net
University of Idaho

Shelli Dawn Stewart

White Peterson, PA

5700 E. Franklin Road, Ste. 200
Nampa, ID 83687

Phone: (208) 466-9272 Ext: 158
Fax: (208) 466-4405
sstewart@whitepeterson.com
University of Idaho

Julie Stomper

Beard St. Clair, PA
2105 Coronado

Idaho Falls, ID 83404
Phone: (208) 557-5218
Fax: (208) 529-9732
julie@beardstclair.com
Gonzaga University

James Clive Strong
Idaho Supreme Court
PO Box 83720

Boise, ID 83720-0101
Phone: (208) 334-3186
jstrong@idcourts.net
University of Arizona

Brian Marc Tanner
12055 Savage Drive
Boise, ID 83713
Phone: (208) 964-0739
University of Idaho

Nicholas L. Taylor

Hawley Troxell Ennis & Hawley,
LLP

877 Main Street, Ste. 1000
Boise, ID 83702

Phone: (208) 344-6000

Fax: (208) 342-3829
ntay@hteh.com

University of Oregon

Paul R. Truebenbach
693 N. McDonald Court
Post Falls, ID 83854-8894
Phone: (208) 777-2987
Fax: (208) 777-2987
tr_pr@msn.com
University of Wisconsin

Douglas Lance Tyler
Canyon County Court
1115 Albany

Caldwell, ID 83605
Phone: (208) 454-6619
dtyler@?3rdjd.net
University of Idaho

Kristine Marie Wallace
1755 Appaloosa Road
Moscow, ID 83843
Phone: (208) 882-2598
kriswallace@yahoo.com
Ohio Northern University

Brian Leslie Webb
3702 Wagon Trail Road
Rexburg, ID 83440
blwebb05@gmail.com
Capital University

Richard Mondell Weber Jr.
Thornton Byron, LLP

3101 W. Main Street, Ste. 200
Boise, ID 83702

Phone: (208) 344-8600

Fax: (208) 344-8720
rweber@thorntonbyron.com
University of Nebraska

Kenneth Robert Webster
Bannock County Prosecutor's
Office

PO Box P

Pocatello, ID 83205

Phone: (208) 236-7280

Ext: 3020

Fax: (208) 236-7288
kenw@bannockcounty.us
University of Idaho

Whitney Welsh

Ada County Prosecutor's Office
200 W. Front Street, Rm. 3191
Boise, ID 83702

Phone: (208) 287-7700
wwelsh@adaweb.net
University of Montana

Jacob Scott Wessel

Thomsen Stephens Law Offices,
PLLC

2635 Channing Way

Idaho Falls, ID 83404

Phone: (208) 522-1230

Fax: (208) 522-1277
jwessel@thansenstephenslaw.com
University of lowa
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Erica Jeannine White
Quane Smith, LLP

PO Box 519

Boise, ID 83701-0519
Phone: (208) 345-8600
Fax: (208) 345-8660
ejwhite@quanesmith.net
University of Idaho

Gary Thomas Wight

Kipp & Christian, PC

10 Exchange Place, 4th Floor
Salt Lake City, UT 84111
Phone: (801) 521-3773

Fax: (801) 359-9004
gwight@kippandchristian.com
University of Utah

Candace Michelle Wilkerson
Wilson Law Firm

PO Box 3009

Bonners Ferry, ID 83805

Phone: (208) 267-1777

Fax: (208) 267-1760
candacemwilkerson@yahoo.com
Santa Clara University

Lani Harrington Wright
Canyon County Court
1115 Albany

Caldwell, ID 83605
Phone: (208) 454-7377
laniwright@gmail.com
University of Nebraska

Christensen Law Office

Bringing a fresh look to ethics and professional
responsibility representation.

Matthew T. Christensen, Esq.

Attorney and Counselor at Law

Gl . Franklin Road, Swoite 2210
Meridian, Idaho 53642

lelephone: (20H) S5H-4647

Fax: (B66) GI2-5R73

Email: matt@christensenlegal.com

NCRA

PO B 727« Eagle, ldaho 83616 s |

R Squared Digital Media

Creative and Technical Media Services

Cur group of degreed and licensad
Professional Engineers have the knowledge
and expenence to help you present your
technical matarials easily and accurately

We support our clients with:

» accurate 3D animation

= courtroom graphics

= timelines and graphs

» interactive CD's and DVD's
» yvideo depositions (CLVS)

= yvideo editing & conversion

Certified Legal Video Specialists

= indoErad m.oom




Jan N. Allred

Holladay, UT

Brigham Young University
Admitted: 9/28/06

David W. Axelrod
Portland, OR

University of California-
Davis

Admitted: 9/25/06

Janine Catherine Blatt
Portland, OR
Willamette University
Admitted: 9/29/06

Norman David Brock
Davenport, WA
University of Idaho
Admitted: 9/28/06

Ronald Jay Clark
Portland, OR
Lewis and Clark College

Reciprocal Admission Applicants Admitted
(from September 11, 2006, to September 30, 2006)

Jeffrey J. Druckman

Portland, OR
Boston College
Admitted: 9/29/06

Roger Wadsworth Griffin

Lehi, UT

Brigham Young University

Admitted: 9/28/06

David Groesbeck
Spokane, WA
Gonzaga University
Admitted: 9/28/06

Neil Harris

Provo, UT
Quinnipiac College
Admitted: 9/28/06
Frank Hruban
Pullman, WA

University of Oregon
Admitted: 9/28/06

Gregory G. Jones
Seattle, WA
Gonzaga University
Admitted: 9/28/06

Kristin Elizabeth Kernutt

Springfield, OR

University of Oregon

Admitted: 9/28/06
Joseph F. Moore Jr.
Jackson, WY

Temple University
Admitted: 9/28/06

Lauren Ilene Scholnick

Salt Lake City, UT
University of Illinois
Admitted: 9/13/06

David Albert Thorner

Yakima, WA

University of Washington

Admitted: 9/28/06

Janice N. Turner
Portland, OR

Willamette University

Admitted: 9/28/06

A. Richard Vial
Portland, OR

Willamette University

Admitted: 9/28/06

Anna S. Vowels
Spokane, WA
University of ldaho
Admitted: 9/11/06

RECIPROCALS

Admitted: 9/28/06

GETTING READY FOR TRIAL?

‘Shudies show thal jurers remermber only 30%
of what they hear. But they remember 8% of
what they see and hear.'

Missouri Gtate Court Judge:

A FULL RANGE OF SERVICES

* Document imaging'codingHCR-ing in 8 wide vanety of formats
* Deposition videodext synchronization
« Powerpoint Presentations/Charts/Timetablas
* Preparation of electronic presentations
+ Database design
« Courtroom assistance, fraining and suppon for:
Trial Dirgctor Summation Binder
Sanciion Livenote Video Synch

NEED CLE CREDITS!!

Cur presentation quaifies you for oredits
ihreugh the Idaha Law Foundation - Cantact
Dabby or Cang for mara indkarmation

Laptop computers, Software aveilable - Certified technician will assial
with courdroom presentation or training of slaff

M & M COURT REPORTING SERVICE, dba AccuScan
208-345-9612

Ly _!'n-!::'-r AL SCATI O WAL TN AET YV ICE. CLYIT)
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EAW: IFEFICES

BATT & FISHER

A LIMITED LBARILITY FARTMIESHIF

OUs FARM |5 FROUD TO ANNOUNCE THAT IT HAS. PROVIDED LEGAL ASSISTH

Mergers & Acquisitions

Idsho group of inFestors in leverege buyoul end secnties offering for pusthase of rationsid:

Agritaminesy client in =5l of Camadian smmorea-based Brtibzer busnes: inchading pre-possh
campany triesslion al patalo procesing busmess st asd chilamisg thied-party congedity

Pubdichy traded company in puichiss ol vakous aganigale, asphalt, ieady min oomonehe, and g

Fubbch traded wholesale bauilding maienals suppliier and confsect construction senvices prov
bembes and buidding metenal yerds and construction senices businesses througsout the w

Securities & Project Finance

Imsestor In ventore capetsl imvestrnent s biphetach Tohamnace Sarup

Sigee beet progessing company in fnasang ransschions

b in prrate placements and seournties. pHesngs

Exdvdisit in kaan (o meopcling Opesatinn

Agribisinéss cien in foans o baskey processing facl e

Agritesiness client in syndiceted revolving credit, term loan and demand credi faciities

Agtiteminess client in KA Mader Agreemenss and misted documentsiion for hedping o cor
wlaiire] dals vk

Agritesiness client in snasier Squipment kxes and relried schadules, indudisg operating ks

Issuer in suboedinated node project Snancing

Real Estate Transactions

Seller fin-sade o beginess blooh i dowriloeT Bods
Fubikcly traded whok=sale building materiai supplier and contract construction sendoes prov

mfustrisl properfes throughou the Ureted Sates inchading the assesblege of numercams parcels of mdusti

Lirs ‘e, Rannacia
Easvitrs atd sidbirs an puichaces and sales of Blang comnly properties

Seller in sale of Emmen wiliey Drchand peopertics
Urban renswal sgency in ponchase of Boise parking parge

Bagyer in porchase ol prees peoeration Baclity sie in Colorade

i binzsns i bvasipini=t andd wale of 3 condaminhrm projecs

Developer in permiting, plasing and sabe of residarils | subd hichones

Bayers and sefers m purcheses and seles of various commenoal, industisl sod resicdential pa

ID"’HD EASED m

CLIEMTS 1M COMNSUMMATING TRAMSACTICNS DURING THE LAST T8 MONTHS AGGREGATING IN EXCESS
oF OME BILLION DOLLARS 1M COMNECTION WITH OUR REFRESENTATION OF TME FOLLOWING:

Jlames B. Alderman
William . Batt
Mebhalle W. Fisher Il
John R. Hammond Jr.
David B. Lincoln
Christine E. Nicholas

lefirey W. Pusch
By in

LIS Bark Bunmirg
STH Fuoor

208.331.1000

Who's Guarding
Your Chents’
Intellectual Property?
Experience Matters

Dvkas, Shaver & Nippe ;
Fregecting lnrollcctuad Progeerey, Hights Soee 1975 B0
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Is It Your MCLE Reporting Year?

If your MCLE reporting period ends on
December 31, 2006 and you are need
more credits, visit the ISB website ?
www.idaho.gov/isb ? for lists of upcom-
ing live courses and approved online and
tape courses. Questions about MCLE
compliance? Contact the Membership
Department at (208) 334-4500 or
jhunt@isb.idaho.gov.




DIRECTORY UPDATES

9/2/06 - 10/1/06

Joseph John Alegria II
5290 N. Sorrento Drive
Boise, ID 83704-2353
Phone: (208) 861-7126
JJAIILAW @aol.com

Jared Wayne Allen

Beard St. Clair

2105 Coronado Street
Idaho Falls, ID 83404-7495
Phone: (208) 557-5206
Fax: (208) 529-9732
allen@beardstclair.com

Maria Elena Andrade

Andrade Law Office/Huntley Park,
LLP

PO Box 2188

Boise, ID 83701

Phone: (208) 345-7800

Fax: (208) 345-7894
mandrade@huntleypark.com

Ransom Jonah Bailey

Ada County Public Defender's
Office

200 E. Front Street, Rm. 1107
Boise, ID 83702

Phone: (208) 287-7400

Melanie Elise Baillie

600 N. Government Way, Ste. 500
Coeur d'Alene, ID 83815
mebaillie@yahoo.com

Alissa Marie Bassler

Ada County Highway District
3775 N. Adams Street
Garden City, ID 83714
Phone: (208) 387-6114

Fax: (208) 345-7650
abassler@achd.ada.id.us

Winston Victor Beard
Beard St. Clair

2105 Coronado Street
Idaho Falls, ID 83404-7495
Phone: (208) 557-5201
Fax: (208) 529-9732
winston@beardstclair.com

Hilary Michelle Bradbury
Holland & Hart, LLP

PO Box 2527

Boise, ID 83701-2527

Phone: (208) 342-5000

Fax: (208) 343-8869
hmbradbury@hollandhart.com

Monica Marie Flood Brennan
Monica Flood Brennan, PC
608 Northwest Blvd., Ste. 101
Coeur d'Alene, ID 83814
Phone: (208) 665-0088

Fax: (208) 676-8288
monica.flood3@verizon.net

Jeffrey Donald Brunson
Beard St. Clair

2105 Coronado Street
Idaho Falls, ID 83404-7495
Phone: (208) 523-5171
Fax: (208) 529-9732
jeff@beardstclair.com

Victor Nicholas Bunitsky Jr.
Victor N. Bunitsky & Associates
PO Box 4223

Missoula, MT 59806

Phone: (406) 721-3113

Gregory Clarence Calder
Beard St. Clair

2105 Coronado Street
Idaho Falls, ID 83404-7495
Phone: (208) 557-5205
Fax: (208) 529-9732
calder@beardstclair.com

Natalie Call

3609 T Street NW
Washington, DC 20007
Phone: (208) 484-0016
nataliescall@gmail.com

Calvin Campbell

PO Box 86

Gooding, ID 83330

Phone: (208) 934-4493

Fax: (208) 934-4494
goodingpros@co.gooding.id.us

Kari Marie Campos
Beard St. Clair

2105 Coronado Street
Idaho Falls, ID 83404-7495
Phone: (208) 557-5210
Fax: (208) 529-9732
kari@beardstclair.com

Andrea L. Cardon
Irish & Cardon, LLP
PO Box 299

Boise, ID 83701-0299
Phone: (208) 344-3839
Fax: (208) 344-7100
dyirish@aol.com

Donald Francis Carey
Quane Smith, LLP

2325 West Broadway, Ste. B
Idaho Falls, ID 83402-2948
Phone: (208) 529-0000

Fax: (208) 529-0005
dfcarey@quanesmith.net

David Hyrum Cazier

U.S. Air Force

66 Kenney Avenue, Ste. 200
Barksdale AFB, LA 71110-2290

Jeanne Carlholm Clary
2036 E. Wigle Drive
Meridian, ID 83646
Phone: (208) 884-3898
jecwpc@msn.com

Michael Louis Clary

Hecla Mining Company

6500 N. Mineral Drive, Ste. 200
Coeur d’Alene, ID 83815
Phone: (208) 699-5020

Fax: (208) 292-5546
mclary@hecla-mining.com

Scott R. Cleere

Cleere Law Office, PLLC
4715 216th Street SW, L-304
Mountlake Terrace, WA 98043
Phone: (208) 371-8648

Fax: (484) 782-0732
cleerelaw(@earthlink.net

Charles Crawford Crafts
Crafts Law Inc.

410 S. Orchard, Ste. 120
Boise, ID 83705

Phone: (208) 367-1749
Fax: (208) 389-2109
idaholitigator@cableone.net

Jennifer Hughes Fegert
Kootenai County District Court
PO Box 576

Priest River, ID 83856

Phone: (208) 446-1129

Fax: (208) 446-1132
jenfegert@co.kootenai.id.us

Bradlee Ralph Frazer
Technology Law Group, LLC
8950 W. Emerald, Ste. 198
Boise, ID 83704

Phone: (208) 939-1690

Fax: (208) 939-5755
bfrazer@technologylawgroup.com

Michael Dean Gaffney
Beard St. Clair

2105 Coronado Street
Idaho Falls, ID 83404-7495
Phone: (208) 557-5203
Fax: (208) 529-9732
gaffney(@beardstclair.com

Steven Alan Gardner
Steven A. Garnder, Esq.
101 Park Avenue, Ste. 203
Idaho Falls, ID 83402
Phone: (208) 522-8015
Fax: (208) 522-8057
gardlaw(@srv.net

Hon. Theresa L. Gardunia
Ada County Magistrate Court
200 W. Front Street

Boise, ID 83702

Phone: (208) 287-7488

Fax: (208) 287-7629

Shelby Christine George
3960 Bell Road, Apt. 1152
Hermitage, TN 37076
Phone: (615) 584-7009
Fax: (615) 741-9430
sc_harrell@yahoo.com

Robert Alan Gibson

U.S. Marine Corps

3613B Bailey Street
Twentynine Palms, CA 92277
Phone: (760) 368-2024
bobandv@msn.com

Norman Lester Gissel

1424 Sherman Ave, Ste 200A
Coeur d'Alene, ID 83814-4045
Phone: (208) 664-4912

Fax: (208) 664-4918
ngissel@icehouse.net

Stacey Gosnell

Twin Falls County Public
Defender's Office

PO Box 126

Twin Falls, ID 83303
Phone: (208) 734-1155
Fax: (208) 734-1161
sboyd@co.twin-falls.id.us

Jarin O. Hammer

Beard St. Clair

2105 Coronado Street
Idaho Falls, ID 83404-7495
Phone: (208) 557-5207
Fax: (208) 529-9732
hammer@beardstclair.com
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Brian Traveller Hansen
Holland & Hart, LLP

PO Box 2527

Boise, ID 83701

Phone: (208) 342-5000
Fax: (208) 343-8869
bthansen@hollandhart.com

Lois Weston Hart

Lois Hart, Lawyer

PO Box 698

Homedale, ID 83628

Phone: (208) 495-1055

Fax: (208) 337-3262
loishartlawyer@cableone.net

Hon. George Gregory Hicks
Elmore County Magistrate Court
150 S. 4th East, Ste. 5

Mountain Home, ID 83647
Phone: (208) 587-2133 Ext: 310
Fax: (208) 587-3134

Susan Grace Hiler

2562 Ironbark Street
Fullerton, CA 92835-4414
Phone: (208) 921-9363

William P. Hollerich

U.S. Immigration and Customs
Enforcement

1222 N. Stampede Avenue
Heber, CA 92249

Phone: (208) 521-3906

Fax: (760) 352-7134
wphollerich@hotmail.com

Edwin Bowman Holmes
Holmes Law Office, PA

PO Box 569

Hayden, ID 83835-0569
Phone: (208) 762-0100

Fax: (208) 762-0199
holmeslawoffice@verizon.net

Lisa Ann Holmes

Holmes Law Office, PA

PO Box 569

Hayden, ID 83835-0569
Phone: (208) 762-0100

Fax: (208) 762-0199
holmeslawoffice@verizon.net

Karen Ann Hudelson

950 W. Bannock Street, Ste. 520
Boise, ID 83702

Phone: (208) 333-8196
khudelson@cableone.net

Debra Young Irish
Irish & Cardon, LLP
PO Box 1949

Boise, ID 83701-1949
Phone: (208) 344-3839
Fax: (208) 344-7100
dyirish@aol.com

Richard W. Jankowski
PO Box 1518

Boise, ID 83701

Phone: (208) 342-4570
Fax: (208) 363-7354
rwjlaw(@cableone.net

Nathan Wynn Jeppsen

Law Office of Nathan W. Jeppsen
80 North 200 East, Ste. 314
Tremonton, UT 84337

Phone: (435) 225-5688
natejeppsen@yahoo.com

Andrea Leigh Julian

Hawley Troxell Ennis & Hawley,
LLP

PO Box 1617

Boise, ID 83701

Phone: (208) 344-6000 Ext: 4989
Fax: (208) 342-3829
ajul@hteh.com

Michael Scott Keim

Office of the Attorney General
PO Box 83720

Boise, ID 83720-0036

Phone: (208) 334-5720

Fax: (208) 334-0666
keims@idhw.state.id.us

George Matthew Koehl
Preston Gates & Ellis, LLP
1413 W. Villa Norte Street
Boise, ID 83702

Phone: (202) 236-1487
Fax: (202) 318-7204
mkoehl@prestongates.com

Erik Charles Larsen
5436 SE 44th Ave.
Portland, OR 97206
Phone: (503) 432-5209
eriklarsenlaw(@gmail.com

A. Bruce Larson

A. Bruce Larson Attorney at Law
PO Box 6369

Pocatello, ID 83205-6369

Phone: (208) 478-7600

Fax: (208) 478-7602
ablatty@qwest.net

Thomas Kyle Leak
U.S. Navy

737 Holly Drive North
Annapolis, MD 21409
iceleak@msn.com

Michael Warren Lojek

Ada County Public Defender's
Office

PO Box 6202

Boise, ID 83707

Phone: (208) 287-7400

Fax: (208) 287-7418
mlojek@hotmail.com
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Henry D. Madsen
Madsen Law Offices
923 N. 3rd Street

Coeur d'Alene, ID 83814
Phone: (208) 664-8080
Fax: (208) 664-6258
prohen@hotmail.com

Linsey Elene Mattison
Kootenai County Prosecutor's
Office

Dept. PAO

PO Box 9000

Coeur d'Alene, ID 83816-9000
Phone: (208) 446-1800

Fax: (208) 446-1833
Imattison@kcgov.us

Donna Marie Maw
104 Palm Circle

Eglin AFB, FL 32542
Phone: (850) 613-6461
sdmaw(@aol.com

Mark Lee McClenahan
Citigroup

667 Cascade Drive
Sunnyvale, CA 94087
Phone: (408) 739-1792
Fax: (408) 739-1792
mark@mcclenahans.com

Jack Harris McKinney
Ormiston & McKinney, PLLC
802 W. Bannock Street, Ste. 402
Boise, ID 83702-5841

Phone: (208) 433-1991 Ext: 205
Fax: (208) 433-9295
mckinney@idahopatents.com

Mary M. McKnight

U.S. Department of Energy
1189 Grassland Drive
Idaho Falls, ID 83404
Phone: (509) 376-2676
Fax: (509) 376-4590

mary m_mcknight@rl.gov

Harlow Joseph McNamara
Beard St. Clair

2105 Coronado Street

Idaho Falls, ID 83404-7495
Phone: (208) 557-5204

Fax: (208) 529-9732
harlow@beardstclair.com

Michelle Crosby Michaud

DBSI — Discovery Real Estate
Services

12426 W. Explorer Drive, Ste. 100
Boise, ID 83713

Phone: (208) 489-2605

Fax: (208) 489-2501
mmichaud@ddrs.net

Milan E. Miller

PO Box 1291

Lewiston, ID 83501
Phone: (208) 746-3348
Fax: (208) 798-0742
milanmil@lewiston.com

Teresa Marie Molitor
Elam & Burke, PA

PO Box 1539

Boise, ID 83701
Phone: (208) 343-5454
Fax: (208) 384-5844
tmm@elamburke.com

Darin G. Monroe

Darin G. Monroe, PA

PO Box 50313

Boise, ID 83705

Phone: (208) 433-0177

Fax: (208) 433-0157
dmonroe@monroelawoffice.com

Anne Marie Morgan
PO Box 13418

Palm Desert, CA 92255
Phone: (760) 668-6521

Charles Maurice Murphy
Brady Law, Chtd.

PO Box 1398

Boise, ID 83701-1398

Phone: (208) 345-8400

Fax: (208) 322-4486
bradylaw@bradylawoffice.com

Aaron H. Nemec

609 W. Colchester Drive
Eagle, ID 83616

Phone: (208) 938-1884
Fax: (208) 938-1884
aaron_nemec@msn.com

Todd W. Nielsen

Meruelo Maddux Properties
761 Terminal Street

Bldg. 1, 2nd Floor

Los Angeles, CA 90021
Phone: (213) 291-2800

Fax: (213) 291-2830
tnielsen@meruelomaddux.com

Nathan Miles Olsen
Beard St. Clair

2105 Coronado Street
Idaho Falls, ID 83404-7495
Phone: (208) 557-5209
Fax: (208) 525-1794
nathan@beardstclair.com

Steven Robert Ormiston
Ormiston & McKinney, PLLC
802 W. Bannock Street, Ste. 402
Boise, ID 83702-5841

Phone: (208) 433-1991 Ext: 204
Fax: (208) 433-9295
ormiston@idahopatents.com



Stanley Edward Perdue
Perdue Law Firm

5915 S. Regal Street, Ste. 214
Spokane, WA 99223

Phone: (509) 624-6009

Fax: (509) 623-1633
sperdue@fernwell.net

Eric Dean Pfost

Utah Office of the Attorney General
2540 Washington Blvd., 7th Floor
Ogden, UT 84401

Phone: (801) 626-3872

Fax: (801) 626-3885
epfost@utah.gov

Edward Wallace Pike
Pike & Miller, PA

PO Box 2949

Idaho Falls, ID 83403-2949
Phone: (208) 528-6444
Fax: (208) 528-6447
ewp@pikelaw.com

Brandon Brent Porter
The Mortgage Company
598 N. Capital

Idaho Falls, ID 83402
Phone: (208) 523-8885
Fax: (208) 523-8886
rporterb@yahoo.com

Jason Douglas Reichelt

U.S. Department of Justice

1301 New York Avenue, Ste. 600
Washington, DC 20005

Phone: (202) 307-6389
jason_reichelt@yahoo.com

John Evan Robertson
Robertson & Slette, PLLC
PO Box 1906

Twin Falls, ID 83303-1906
Phone: (208) 933-0700

Fax: (208) 933-0701
erobertson@rsidaholaw.com

Philip Henry Robinson

Bonner County Prosecutor's Office
PO Box 1486

Sandpoint, ID 83864

Phone: (208) 263-6714

Fax: (208) 263-6726
probinson@co.bonner.id.us

Matthew Thomas Savely
MPC Computers, LLC
906 E. Karcher Road
Nampa, ID 83687

Phone: (208) 893-1590
Fax: (208) 893-7092
mtsavely@mpccorp.com

Benjamin A. Schwartzman
Greener Banducci Shoemaker, PA
815 W. Washington Street

Boise, ID 83702

Phone: (208) 319-2600

Fax: (208) 319-2601
bschwartzman@greenerlaw.com

Edward L. Scott

309 Franklin Avenue
Pocatello, ID 83201-3867
sltco@atcnet.net

Norman M. Semanko

1010 W. Jefferson Street, Ste.101
Boise, ID 83702

Phone: (208) 344-6690

Fax: (208) 344-2744
norm@iwua.org

Lary G. Sisson

Canyon County Prosecutor's Office
1115 Albany Street

Caldwell, ID 83605

Phone: (208) 454-7391

Fax: (208) 454-7474
Isisson@cayonco.org

Gary Dean Slette
Robertson & Slette, PLLC
PO Box 1906

Twin Falls, ID 83303-1906
Phone: (208) 933-0700
Fax: (208) 933-0701
gslette@rsidaholaw.com

Scott Dwight Spears

Ada County Highway District
3775 N. Adams Street
Garden City, ID 83714
Phone: (208) 387-6182

Fax: (208) 345-7650
sspears@achd.ada.id.us

John G. St. Clair

Beard St. Clair

2105 Coronado Street
Idaho Falls, ID 83404-7495
Phone: (208) 557-5202
Fax: (208) 529-9732
john@beardstclair.com

Meghan Elizabeth
Sullivan
Elam & Burke, PA

Julie Shannon Tetrick
Greener Banducci Shoemaker, PA
815 W. Washington Street
Boise, ID 83702

Phone: (208) 319-2600

Fax: (208) 319-2601
jtetrick@greenerlaw.com
Joseph Timothy Thomas
Office of the Attorney General
PO Box 7129

Boise, ID 83707

Phone: (208) 334-8815

Fax: (208) 334-4498
tim.thomas@itd.idaho.gov

Theodore Steven Tollefson
Cosho Humphrey, LLP

PO Box 9518

Boise, ID 83707

Phone: (208) 334-7811
Fax: (208) 338-3290
ttollefson@cosholaw.com

Courtnie Reed Tucker
Tucker Law Office

1224 1st Street South, Ste. 304
Nampa, ID 83651

Phone: (208) 461-3229

Fax: (208) 461-5663
tuckerlaw@msn.com

James S. Underwood Jr.

PO Box 387

Boise, ID 83701

Phone: (208) 642-0804

Fax: (208) 642-8249
jamesunderwood@srvinet.com

Clint Curtis Waldron
White, Bear & Ankele, PC
16422 E. Phillips Lane
Centennial, CO 80112
Phone: (303) 858-1800
Fax: (303) 858-1801
ccwaldron@gmail.com

PEDERSEN & ComMPANY, PLLC

Kirsten L. Wallace

Murphy Law Office, PLLC
PO Box 409

Meridian, ID 83680-0409
Phone: (208) 855-2200

Fax: (208) 855-0873
kirsten@murphylawoffic.com

Michael Raymond Wardle
Young Electric Sign Company
2401 Foothill Drive

Salt Lake City, UT 84109
Phone: (801) 464-4600

Fax: (801) 483-0998
mwardle@yesco.com

Aaron Paxton Wise

Ada County Public Defender's
Office

200 W. Front Street

Boise, ID 83702

Phone: (208) 287-7400
awise(@adaweb.net

David Evans Wishney
PO Box 837

Boise, ID 83701
Phone: (208) 336-5955
Fax: (208) 342-5749
dwishney@qwest.net

Jason Alan Wright

Foster Pepper Tooze, LLP

601 SW 2nd Avenue, Ste. 1800
Portland, OR 97204-3171
Phone: (503) 221-0607

Fax: (503) 221-1510
wrigj@fosterpdx.com

Kyle Meric Yearsley

Hall, Farley, Oberrecht & Blanton,
PA

PO Box 1271

Boise, ID 83701

Phone: (208) 395-8500

Fax: (208) 395-8585
kmy@hallfarley.com

PO Box 1539

INTELLECTUAL PROPERTY LAW

Boise, ID 83701
Phone: (208) 343-5454
Ext: 145

Fax: (208) 384-5844
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Licensing and MCLE Compliance

Annette Strauser
ISB Membership Director

LICENSING

The 2007 licensing packets will be mailed in mid November.
To avoid delays in receiving your packet, please check your
address information on our website (www.idaho.gov/isb) and
submit any updates to the Membership Department at (208) 334-
4500 or astrauser@isb.idaho.gov before November 10.

The licensing deadline is February 1, 2007. Your payment
and paperwork must be received in our office by that date.
Postmarked is not enough. If it is not received by February 1, you
must also pay the appropriate late fee - $50 for active and house
counsel members and $25 for affiliate and emeritus members.
The final licensing deadline is March 1, 2007. All licensing fees
and paperwork must be received by that date. No further exten-
sions can be given. If your licensing is not complete by March 1,
your name will be given to the Idaho Supreme Court for transfer
to inactive status.

MCLE COMPLIANCE

If it is your year to report your mandatory continuing legal
education (MCLE) credits, you received a reminder letter in May
and you will receive a MCLE certificate of compliance in your
licensing packet. The deadline for obtaining the required MCLE
credits is December 31, 2006. However, the certificate of com-
pliance does not have to be submitted until the February 1 licens-
ing deadline.

You need to have at least thirty Idaho approved MCLE cred-
its (of which at least two must be ethics) by the end of your
reporting period. Check your attendance records on our website
at www.idaho.gov/isb. If you attended courses that are not on
your attendance records, contact the Membership Department to
make sure they have been approved for Idaho MCLE credit.
Only Idaho MCLE approved courses can be used to meet the
MCLE requirements. Approved courses will appear in your
attendance records if we received verification from the sponsor
that you attended the course. It is not necessary for your name to
be in our attendance records for you to count the course toward
meeting your requirements. As long as the course has been
approved for Idaho MCLE credit, simply add it to your certifi-
cate of compliance before signing it. Most certificates of compli-
ance will have written additions and corrections.

There will be many courses offered between now and the end
of the year. We post a list of upcoming approved courses on our
website. We also have a library of video/audio tapes available for
rent and we have online courses available. Information about the
tapes and online courses is on our website. If you are consider-
ing renting a video or audio tape, order it now. The tapes (espe-
cially ethics tapes) will be scarce during November, December
and January. If you wait, you may not be able to get a tape before
the December 31 deadline.

Online courses are a great way to avoid the hassle of order-
ing and returning tapes. They are video and/or audio streaming
versions of our courses that are available at your convenience 24
hours a day. They are an easy way to get MCLE credits when you
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want them. Visit our website and to see the available courses.

Remember, the limit for self-study credits is fifteen per
reporting period. If you take an online course, it will be consid-
ered self-study. Watching a videotape is self-study if you watch
it on your own. If you can get at least one other Idaho attorney to
watch a tape with you, it is not considered self-study. Getting
together with another member of the Bar is a good way to avoid
self-study credit and, if you are lucky, split the rental cost.

If, despite your best efforts, you do not think you will be able
to complete the MCLE requirements by the December 31 dead-
line, you can request an extension until March 1, 2006. To get the
extension, send a written request and pay $50. Credits earned
during the extension period will be counted toward your report-
ing period that ended in 2006. Your certificate of compliance
should not be submitted until the requirements have been met.
However, the rest of your licensing must be submitted by the
February 1 deadline to avoid the late fee. The final deadline for
submitting your completed certificate of compliance is March 1,
2007. No additional extension can be given. If you have not com-
pleted the MCLE requirements by March 1, your name will be
given to the Idaho Supreme Court for transfer to inactive status.

QUESTIONS

We want to make the licensing process as easy and trouble
free as possible. If you have questions or need more informa-
tion, please contact us at (208) 334-4500.

For licensing and MCLE credits/reporting information con-
tact Annette Strauser (astrauser@isb.idaho.gov) or Jenay Hunt
(jhunt@isb.idaho.gov) in the Membership Department.

If you are registering for ILF or ISB courses or renting
video/audio tapes contact Legal Education Department at (208)
334-4500.

For more information on licensing/MCLE, the list of
upcoming courses, the list of tapes and online courses, etc. —
visit our website at www.idaho.gov/isb.

MEDIATOR/ARBITRATOR

W. Anthony (Tony) Park

35 vears, civil litigator

former ldaho Attorney General

P.0(), Box 2188 Phone: {2008) 345-7800
Baise, 1D 83701 Fax: (208) 345-7894
E-mail: tparki@huntleypark.com




OF INTEREST

—IN MEMORIAM—

Connie Ann (Herd) Vietz
1963-2006

Connie Ann (Herd) Vietz passed away unexpectedly on Oct.
19, 2006 after a very brief illness. Connie was born in the Magic
Valley Hospital in 1963 to James Vincent Herd Jr. and Janet Ann
Herd. She spent a number of years in the Twin Falls area before
moving to Utah. In her youth, she attended schools in Idaho and
Utah. Connie participated in volleyball, basketball and softball. She
excelled in academics and had a phenomenal memory. Connie mar-
ried her one true love and soul mate, Greg Vietz, in June of 1982.
She graduated with a B.S. in Accounting from the University of
Utah in 1986. She received her J.D. from the University of
Houston, College of Law in 1991. Connie began her legal career as
a deputy prosecuting attorney with Ada County in 1991. During her
tenure with the office, she served as the Chief of the Juvenile
Division, a felony trial attorney, the Preliminary Hearing Team
Supervisor, The Idaho Prosecuting Attorneys Association represen-
tative to the Idaho Legislature, and the Screening Unit Chief. She
had am amazing rapier wit, and was cherished, loved and respect-
ed by her husband, children, parents, sisters, relatives, friends, col-
leagues, law enforcement officers, members of the Idaho State Bar
and the judiciary. Connie's greatest joy in life was being a mother.
She taught her children to both embrace and engage wholehearted-
ly in life; and, shared many wonderful adventures with her husband
and children. Connie is survived by her loving husband, Greg,
daughter Vanessa, son Stefan, parents Jim and Janet Herd, sisters
Becky Stein and Jana Beyerlin, brothers-in-law Adam Stein and
Corey Beyerlin, niece Ariana Stein and nephew A.J. Stein, her
grandmother Ann Nielsen, mother and father in-law, Elaine and
Norman Vietz, as well as, numerous aunts, uncles and cousins.

—ON THE MoVE—

Lisa B. Rasmussen has opened a new law practice focusing on
collections, real estate, family law and litigation. She has been prac-
ticing law in Idaho for 13 years. Previous to opening her new office
she worked at the firm Wilson McColl & Rasmussen in Boise,
Idaho. Lisa is a graduate of J. Reuben Clark Law School at
Brigham Young University. You can reach her at 5700 E. Franklin
Rd., Ste. 100, Nampa, Idaho 83687, (208) 465-8897 or at her Boise
office at 801 W. Main Street, Ste. 100, Boise, Idaho 83702.

Dana M. Herberholz joined the law firm of Hall, Farley,
Oberrecht & Blanton, P.A. as an associate. He received a B.S. in
Cellular and Molecular Biology and a B.A. in Law, Societies and
Justice from the University of Washington. He then received his
J.D. with honors from Gonzaga University School of Law in 2006.
In law school he was a member of the Gonzaga Moot Court Honor
Council and represented Gonzaga in the Saul Lefkowitz Trademark
and Unfair Competition National Moot Court Competition.He was
the first recipient of the Washington State Bar Association’s
Intellectual Property Law Scholarship in 2005. He is currently
licensed to practice law in all Idaho courts and the U.S. District
Court for the District of Idaho. He is a member of the Intellectual

Property Law, Litigation, and Young Lawyers Practice Sections of
the Idaho State Bar, as well as a member of the American Bar
Association.

Mark J. Orler has joined the law firm of Hall, Farley,
Oberrecht & Blanton, P.A. as an associate. He received both a B.S.
in Biology and a B.A. in History from the University of Montana.
He received his J.D. from the University of Idaho College of Law,
graduating with honors in May 2006. During law school, he was a
member of the Idaho Law Review, serving as Lead Articles Editor
and a member of the Executive Board. Prior to attending law
school, he worked in the hi-tech industry as a technical recruiter for
hardware and software companies located in Silicon Valley. He is
currently licensed to practice law in all Idaho courts and the U.S.
District Court for the District of Idaho. He is a member of the
Business & Corporate Law, Litigation, and Young Lawyers
Practice Sections of the Idaho State Bar, as well as a member of the
American Bar Association.

—RECOGNITION—

Holland & Hart announces seven attorneys from their Boise
office are listed in the 2007 edition of The Best Lawyers in
America.

The Holland & Hart attorneys listed as leading practitioners in
their field include Steve Anderson for personal injury litigation,
Walter Bithell for commercial litigation and personal injury litiga-
tion, Murray Feldman for environmental law, Fred Mack for cor-
porate law and mergers and acquisitions, Bill Myers for environ-
mental law, Larry Prince for bankruptcy and creditor-debtor rights
law, and Newal Squyres for commercial litigation.

Both Mr. Bithell and Mr. Prince have been listed for more than
10 years.

Lynn M. Luker has been selected for inclusion in the 2007 edi-
tion of The Best Lawyers in America for his work in the area of
Workers’ Compensation Law. He is a 1980 graduate of the
University of Idaho College of Law, and received his undergradu-
ate degree in political science from the University of California at
Berkeley. He is a former editor-in-chief of the Idaho Law Review,
law clerk to Chief Justice Robert E. Bakes of the Idaho Supreme
Court, and chairman of the Idaho State Bar Workers Compensation
Section. Luker has practiced law in Boise since 1982.

—CORRECTIONS—

In the September issue of The Advocate the article written by
Kim C. Stanger had an incorrect acronym in the title. The
acronym for the Health Insurance Portability and Accountability
Act of 1996 was inserted as HIPPA. The correct acronym should
be HIPAA, with the title reading: HIPAA Hide and Seek: Rules for
Obtaining Medical Information.

In the October Advocate we misspelled the name of John
McGown, Jr., Hawley Troxell Ennis & Hawley, LLP. He was
recognized in the Of Interest column as one of the 2007 Best
Lawyers in America for tax law and trusts and estates. We apolo-
gize for the error.
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Michael G. Brady

~NEW LOCATION ~
St. Mary's Crossing
2537 W. State Street
Suite 200

Boise, ID 83702

Phone: (208) 345-8400

Michael G:. Brady
Brady Law, Chartered

Attorney — 35 years Trial Experience

ADR Mediator/Arbitrator

SLRA Evaluator

Accepting Civil Case Referral
Fee Sharing Arrangements
And
Alternative Dispute Resolution Services
Licensed in Idaho, Oregon, Utah & Washington
www.bradylawoffice.com
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CLASSIFIEDS

OFFICE SPACE OFFICE SPACE EXPERT WITNESSES

FOR SALE
OFFICE CONDO SPACE
AVAILABLE
Own a part of vibrant Downtown Boise!
Prime location at Capitol and Idaho
Streets. Private decks. 1,815-6,000 s.f.
$195/s.f. Substantial upgrades to electri-
cal/hvac/fire sprinkler systems in place.
Contact: Steve Vlassek (Cell: 891-1021/
email: steve@dkcommercial.com); or
Wendy Shoemaker (Cell: 859-2816/email:
wendy@dkcommercial.com), with DK
Commercial for additional information.

VELTEX BUILDING
New office
Share with five other attorneys.
Amenities include: receptionist, phone,
fax, Westlaw, DSL, conference room,
close to courthouse in downtown Boise.
Call (208) 343-1211.

SERENE AND PEACEFUL
Office Space Available
PARKCENTER
Beautiful views of Mountains, ParkCenter
Pond, and Loggers Creek. Built out, ready
for immediate occupancy. For additional
information please call Debbie Martin,
SIOR at DK Commercial 208-955-1014

or 208-850-5009. or
E-mail: Debbie@dkcommercial.com.

EXECUTIVE SUITES AVAILABLE
Two! $425/100 sq ft
Attorneys Only

Two fully furnished professional suites
available in a Boise law firm. Can lease
one or both. Two entrances. Includes all
utilities, break room, Internet, and fax
with potential for conference room use.
Abundant free parking. Close to down-
town and freeway. Contact Cynthia at
208.939.4472 ext. 303.

OFFICE SPACE AVAILABLE
Ideal two man office available in July in
downtown Boise. Two private offices,
reception area, small conference room
and coffee bar. Parking 1/2 block away.
Contact Lynn Fritchman at 345-8259 or
email Lfritchman@aol.com

300 W. MAIN STREET
Beautiful 2-room suite overlooking Main
Street or 8-office suite. Space is set-up
where you could combine both areas if
needing more space. Fun downtown
atmosphere - 1 block from Courthouse.
Shower and locker room available to ten-
ants. Full service building. Contact Cindy
at 947-7097 or you are welcome to stop
by, located in same building in Suite 111.

C.W. MOORE PLAZA
5th & Front Streets.

Downtown office with excellent view of
the foothills. 2,600 - 8,900 SF available.

$18.50 - $23.50 per SF. Cafeteria on 9th
floor penthouse. 2 large conference rooms
in basement. Contact Grove Hummert at
208.947.0804.

SERVICES

POWERSERVE OF IDAHO
Process Serving for Southwest Idaho
(208) 342-0012
P.O. Box 5368
Boise, ID 83705-0368
www.powerserveofidaho.com

Acker & Garcia de Quevedo
Guadalajara Mexico
US. Telephone: (360) 434-3262
Mexican Probate, Real Estate, Tax,
Investments, Corporate, Trusts,
Condominiums, Import/Export,
Civil Law, Beach Issues.

LUMP SUMS CASH PAID
For Seller-Financed Real Estate Notes &
Contracts, Divorce Notes, Business Notes,
Structured Settlements, Lottery Winnings.
Since 1992.

CASCADE FUNDING, INC.

www.cascadefunding.com
1 (800) 476-9644

INSURANCE AGENT/BROKER STANDARD
Insurance agent/broker standard of care
consultant/expert witness. Former insur-
ance broker and underwriter with over 30
years industry experience. Bob Sedillo,
425-836-4159; sedillorisk@msn.com.

Medical/Legal Consultant
Gastroenterology

Theodore W. Bohlman, M.D. Licensed,
Board Certified Internal Medicine &
Gastroenterology Record Review and
medical expert testimony. To contact call
Telephone: (208) 888-6136
Cell: (208) 863-1128 or
E-mail: tbohlman@mindspring.com.

INSURANCE AND

CLAIMS HANDLING
Consultations or testimony in cases
involving insurance or bad faith issues.
Adjunct Professor Insurance Law; 25
years experience as attorney in cases for
and against insurance companies; devel-
oped claims procedures for major insur-
ance carriers.

Irving “Buddy” Paul

(208) 667-7990
bpaul@ewinganderson.com

EXPERT WEATHER TESTIMONY
Weather & climate data research and
analysis. 15+ years meteorological expert-
ise—AMS certified—extensive weather
database-a variety of case experience spe-
cializing in ice, snow, wind and atmos-
pheric lighting.

Meteorologist Scott Dorval
(208) 890-1771

BAD FAITH WITNESS
INSURANCE CONSULTANT

Over 25 yrs legal,
risk management, &
claims experience.

JD, CPCU & ARM
Phone (425) 776-7386

www.expertwitness.com/huss
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ADVERTISING

EXPERT WITNESS

~ Forensic Accounting ~
Thomas D. Collins, CPA, CFA

Data 'I'ra::kﬂ_, Inc.‘n
" Sl L L] L] "5

Our mississ s to provice
our clients with a oncise

1602 W. Hays Street, Ste 202 » Computer Farensics svnluntiss of thalr Sgits i
Boise, ID 83702 » E-discovery data, present that data in -H
Phone: (208) 344-5840 a maaningful way and —_
provide expert testimaony
Fax: (208) 344-5842. * Data Recovery 5 rodad

= Metwork Security

Ermeit infsdaiatrchs et
LEGAL ETHICS ey

hilpe i ety Smbafoncin rel

SZLE W, Ueimy Lafa, #141
Miriding, |&aho 232842

Tub (0N BAA-E1 7

~LEGAL ETHICS ~
Ethics-conflicts advice,
disciplinary defense,
disqualification and sanctions motions,
lae irn relatod Ttigation, YOUR COMPLETE
Ida;tg’fgzgffg rgvl;;llfigneg-m FINANCIAL-SERVICES RESOURCE
Mark Fucile . .
(503) 224-4895 Call me anytime to discuss the many ways Edward Jones
Fucile & Reising LLP can help vou and vour elients.
Mark@frlip.com .
Mark@frlip.com wrenw edhwardjones. comiteamwork David A, Lange

Envestmirnt Kepresenbabve

. Express Estates Processing o s .
HANDWRITING ANALYST " Registration of Secuities g1 N M'""mir':uiimuﬁ::n

. Hisfarical Pricang, Cosi Basis
. Business Retrement Plannin .
HAND WRITING ANALYST ot e Edward Jones
= Expert Handwriting Analyst = Membr SFC MAKING BENEE OF INVESTING

Cindy Eastman is a certified Hand
Writing  Analyst trained by the

Inernational. Graphoualysis Socicty FORENSIC DOCUMENT
, the only scientifically base . .
handwriting analysis system. IGAS is a EXAMINER

world wide professional organization
with a code of ethics. A handwriting ana-
lyst can help you assess personality and
character traits for potential witnesses compansons, €te. The only examiner in 1D and
and jurors where knowledge of these the N/'W Certified by the Ameércan Board of

traits can be of significant importance to Forensic Document  Examiners. —Govemment
your case. Over 150 personality traits

Full service laboratory to-resolve handwriting
1S5S, ohliteralions, alteraty o, ik

can be analyzed including truthfulness, trained.
secrecy, aggression, loyalty, and many Taftits A oo
more. For more information contact {Hﬂﬂ] IRS0832

Cindy at (208) 559-4434 or email to
PersonalityOnPaper@yahoo.com. First
consultation/demonstration hour is free.

'O Box 3379 Eugene OR - 97405

Ethics Credits - Need More?

If you plan to rent an ethics tape before the end of the year, do not wait to order it. The 2007 licensing
packets will be mailed in mid-November. Once they are received, the demand for ethics video/audio tapes
will increase.

If you wait, there may not be any tapes available. Contact Kendra Hooper at (208) 334-4500 or khoop-
er@isb.idaho.gov for information on renting tapes.
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COMING EVENTS
11/1/06 — 12/31/06

These dates include Bar and Foundation meetings, seminars, and other important dates. All meetings will be at the Law Center
in Boise unless otherwise indicated. Dates might change or programs may be cancelled. The ISB website contains current infor-
mation on CLEs. If you don't have access to the Internet please call (208) 334-4500 for current information.

NovEMBER 2006 17 7th District Bar Resolution Meeting, Idaho Falls

(Dates may change or programs may be cancelled) 20 CLE: ILF present: Video Replay Series
1 The Advocate Deadline ;i %Eantsg{v!ng gay,:falv.deenItJer C(ljosetd Closed
1 CLE: ISB Law Practice Management Section present: anksgiving Lay Holiday, Law €enter €lose

Designing Effective Mentoring Programs
2 CLE: ISB Intellectual Property Section present: DEcemBER 2006

Copyright Law: A two-part CLE (Dates may change or programs may be cancelled)
2-3 Annual Idaho State Tax Institute, Pocatello 1 The Advocate Deadline
2 sth District Bar Resolution Meeting, Twin Falls 1 CLE: ILF present: Headline News The Year in Review,
2 37d District Bar Resolution Meeting, Nampa Coeur d’Alene
3 Idaho State Board of Commissioners Meeting 8 CLE: ILF present: Headline News The Year in Review,

Boise
th 1y . . .
Z; 4C Lé?lig;?“ Bar ltf:s\(]).l;tloﬁ Mleetllslg, Boise 11 CLE: ILF present Video Replay Series
: present: Video Replay Seres 15 CLE: ILF present: Headline News The Year in Review,

8 21d pistrict Bar Resolution Meeting, Moscow Idaho Falls
9 15t District Bar Resolution Meeting, Coeur d’Alene 20 CLE: ISB Young Lawyers Section present: Building a
10 Attorneys Against Hunger, Boise Case from Discovery to Trial and Beyond
13 CLE: ILF present: Video Replay Series 20 The Advocate Editorial Advisory Board
15 CLE: ISB Young Lawyers Section present: Buildinga 25 Christmas Day, Law Center Closed

Case from Discovery to Trial and Beyond Trial

Preparation: Examination of Witnesses For Continuing Legal Education schedules check
15 The Advocate Editorial Advisory Board the Idaho State Bar website
16 6th District Bar Resolution Meeting, Pocatello www.idaho.gov/isb

Do wou have clients with

TAX PROBLEMS?

Emplover Services

= Job Postings: Full-Tone ! Pan

MARTELLE LAW OFFICE, PuA. represants clients wih Time Students. Laterals &

Fadaral and State tax problems l'.:l;}lﬂ_ﬁH:I . .
+OFFERS IN COMPROMISE +APPEALS * ';“'_:‘I"k:"t"'l Blind™ Ads
*BANKRLUFTCY ISCHARGE sIMHOCENT SPOLSE -"":‘-m':‘:'_

#[NETALLMENT PLANS +PEMALTY ABATEMEMNT o Besume Collection
«TAX COURT REPRESEMTATION «TAX PREPARATION ® Inicrview Facilities Provided
208-938-8500 * Recruitmend Planning
iz E. State Sirest, Swbe F ~ Eagle, 100 33618

C-mal: aftormey@martellelas com
e artedlela com

ik

Universityofldaho
College of Law

]{EEF‘IN{. UP WITH CASE LAW?

U giiimarics COing ibete Opinxma i frvore i L
r PR . .
- Altordoble = Timely - Kelinhle I n'" IT'”’“:“"“”" COmaeL
. . L amser Sarvas
= ||_|:||'||| 4 :I|||I|I'|'|.-'l_'\-\.| Y ETRCE I'|,_'|'\I-'\-'||_ [ Paiie II‘:.‘;‘;I RRE.2TAD
fdahoe Supreme Conrt Report Fai: { 208) B85-3700
arkliu

fddaho Court of Appeals Report
Fdaho Bankruptcy Court Report

veaw Linw nidnho. eduicancers
Ennphy nsent announcements oy be
posted al coreers@ s uadabiooedw
Pir Box 442321
Bdscow, Idaho S5844-232
Faqual Opporimity Emplayer

=3 86-4 715
mevini gollerpablisfiing. com

GOLEER PUBLEISHING
CORFORATION
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Universityofidaho

College of Law

The University (yr Idaho College gf Law would like to congratulate our graduates

admitted to the Idaho State Bar.

Robert A. Bartlett

Elizabeth Lee Smith Bowen

Daniel Stephen Brown
David Leo Brown

Jeffrey Edward Brownson
Thomas Jeremy Budge
Sadri Ann Butler
Michael G. Cavanagh
Aaron Vance Davis
Weston Scott Davis
Marco DeAngelo

Wendy Q. Dunn

Richard Alan Eppink
Joseph Scott Escujuri
Shyla Relyea Freestone
Timothy Douglas French
Abigail Roberts Fuller
Joshua Aaron Garner
Paul Richard Harrington
Peter M. Hatch

Jethelyn Kay Haverfield
Kari Lyn Higbee

Benjamin Kendall Mason
Gabriel Justin McCarthy
James Michael McMillan
Kristopher Dean Meek
Joseph C. Miller

Monica Rene Morrison
Michael Joshua Morrissey
Susan Morrison Moss
Taylor Lynn Mossman
Lisa Joanne O’Hara
Mark James Orler
Brittany Lee Pfister

John Ray Reese

Jennifer Marie Reinhardt
Mark Andrew Shaffer
Angela Marie Shapow
Tanner John Stellmon
Shelli Dawn Stewart
Brian Marc Tanner
Douglas Lance Tyler
Kenneth Robert Webster
Erica Jeannine White

Universityofldaho
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A NOVEMBER
f ' CLE COURSES

Wednesday, November 1, 2006 from 8:30 — 9:30 a.m. at the Law Center, Boise
Designing Effective Mentoring Programs (1 CLE credit)

Sponsored by the Law Practice Management Section

Presented by Lee Dillion, University of Idaho College of Law.

Thursday November 2, 2006 from 8:00 to 9:00 a.m. , 9:15 to 11:15 a.m. at the Law Center, Boise

Copyright Law for the Rest of Us (1 CLE credit)

Advanced Copyright Law (2 CLE credits)

Sponsored by the Intellectual Property Section
This seminar is presented as a two-part program. Michael Keys of Preston Gates & Ellis will discuss
copyrightable subject matter, what exclusive rights are granted under the Copyright Act, ownership
issues such as registration and other statutory formalities, and remedies available to enforce copyrights.
During the second part of the program, Mr. Keyes will discuss copyrightability issues such as end-user
license agreements, the fair use defense to copyright infringement, the impact of the Grokster.

Monday, November 6, 2006 from 12:00 — 1:00 p.m. at the Law Center, Boise
An Ounce of Prevention is Worth a Pound of Cure: Part 1 (1 Ethics Credit)
Idaho Law Foundation Video Replay Series
Sponsored by the Idaho Law Foundation
Bring your lunch (or we will order one for you if you pre-register) and watch a replay of a past ILF
CLE courses.

Monday, November 13, 2006 from 11:00 a.m. — 1:00 p.m. at the Law Center, Boise
An Ounce of Prevention is Worth a Pound of Cure: Part 2 (1 Ethics Credit)
Idaho Law Foundation Video Replay Series
Sponsored by the Idaho Law Foundation
Bring your lunch (or we will order one for you if you pre-register) and watch a replay of a past ILF
CLE courses.

Monday, November 20, 2006 from 12:00 — 1:00 p.m. at the Law Center, Boise
Lobbying and the Legislative Process (1.5 CLE credits including .5 Ethics)
Idaho Law Foundation Video Replay Series
Sponsored by the Idaho Law Foundation
Bring your lunch (or we will order one for you if you pre-register) and watch a replay of a past ILF
CLE courses.

‘Wednesday, November 15, 2006 from 8:00 to 9:00 a.m. at the Law Center, Boise
Building a Case from Discovery to Trial and Beyond Trial Preparation Examination of Witnesses
(1 CLE credit)
Sponsored by the Young Lawyer Section
Presented by J. Walter Sinclair of Stoel Rives, LLP Boise.

IDAHO LAW FCI unnxrmﬂ
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Helptng the profesazion serve The pabli
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Would you know what to do. ..

... it your client had a catastrophic injury?
THE BEST WAY to help your client may be a referral to or association with an

attorney who has a track record of million-dollar-plus verdicts and settlements.

Call us.

Rated by peers as Licensed in

one of “The Best Lawyers Idaho

in America” (2007 ed.) Oregon
Washington

AV rated by peer

review process L ’ﬂ“ W D F F I C E S wbs@SeinigerLaw.com

BRECK SEINIGER

www.IdahoRights.com

(208) 514-4455 * 942 W. Myrtle St. * Boise, Idaho 83702 * Fax (208) 345-4700



