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PRESIDENT’S

MESSAGE

Does Anyone Still Slay Dragons?

Hon. Rick Canaroli

I miss the excitement of a
trial. I enjoyed trying cases as
a lawyer and I enjoyed observ-
ing excellent trial lawyers try
their cases. But, lately, it
seems like an endless parade
of settlements is making its
way through the courthouse, only occasional-
ly interrupted by a trial. So far, in my twen-
ty months on the bench I've had one civil
jury trial, no criminal jury trials, and only a
dozen or so criminal bench trials. I find this
odd because I have hundreds of criminal
cases assigned to me each month. I'm curi-
ous, what is it that might be tied to the so-
called “death of the trial?”

I hear plenty of reasons for the lack of
jury trials: “It’s just not fair.” “You can’t fight
the insurance industry” “Tort reform has
killed the jury system.” “The juries don’t
award anything any more.” “I can’t get a fair
trial” “The Feds always win” “The cops
always win” “The doctors always win.” “I
can’t win, that judge doesn’t like me.” But, if
these are true statements then where are the
trials occurring that prove some of these
propositions?

Perhaps, the young prosecutors and pub-
lic defenders are trying cases in other court-
rooms. But my sense is that young trial
lawyers are not being trained as they were
twenty years ago.

A skilled trial lawyer is born of experi-
ence, not a classroom setting in a trial prac-
tice seminar. It seems lawyers who have tried
few or no cases seem to fear the courtroom.
Is it fear about testing their abilities and lim-
itations in a trial? It’s probably not from a
lack of courage.... perhaps more a fear of the
unknown. There is certainty and control over
the outcome in a settlement. A trial is
fraught with uncertainty. It means testing
your abilities and limitations in “live time.”
But, therein lies the challenge and excite-
ment. And to me, it seems a good trial lawyer
needs the opportunity to develop skills and
to challenge their ability to think on their
feet in a win or lose situation. Plus, a bud-
ding trial lawyer needs a good trial lawyer to
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watch.

I have also noted in several family law
cases I have tried, settlements made for the
sake of settlement keep coming back for a
“day in court” in modification proceedings.
I have heard it said by more than one dis-
gruntled litigant in modification proceed-
ings, “My lawyer made me settle. [ wanted a
trial” Buyer’s remorse...> Probably. But, this
illustrates that the last question asked of the
client in settlement has to be, “Can you live
with this?” If not, trial may be the better
alternative, for the client and the lawyer.

A trial is not a waste of time unless you
are unprepared to try your case. The judge
will not take it out on you or your client if
you choose to try a case, at least not this one,
or any other judge I know very well. I under-
stand the client determines if the case is to be
tried, so I'm not advocating pushing your
clients into court for your experience.

But, trials result, not of failure to settle,
but of genuine issues that cannot be resolved
by the parties by other means. Lack of a set-
tlement is not failure. The courts are here to
resolve the disputes that cannot be amicably
resolved. Mediated results and arbitrated
results in the right cases are wonderful. The
client retains some control on the outcome.
Intelligent settlements result. Settlements cer-
tainly have their place in our justice system,
but so do trials.

Remember, you are advocates of your
client’s cause, first and foremost, not media-
tors and facilitators of every file you have.
Take a position. Stand your ground and take
a case to trial that should be tried. You may
find some of the enjoyment and excitement
you are looking for in your practice. So, if
you have a case to try, try it! The young
lawyers who venture forth to try cases are a
source of great enjoyment for me. Recently, I
had a young lawyer actually apologize for
having a number of family law trials in my
courtroom over the past several months. No
apology necessary!

The only way to make sure the system
works is to work the system. Do not make it

a habit to yield to the so-called “convention-
al wisdom” that a good settlement beats a
good trial. You can’t slay the dragon if you if
you settle with him on the courthouse steps
can you?

Rick Carnaroli isserving a welve-
month term as president and has been a Bar
commissioner representing the G6th and 7th
Districts since 2003. He received his B.A. from
Pacific University in 1980 and his ].D. from
Willamette University College of Law in 1985.
Rick was admitted to the Ildaho State Bar in
1985. He was later admitted to practice in the
United States Court of Appeals for the Ninth
Circuit in 1993 and in the Supreme Court of
the United States in 1999. Rick engaged in liti-
gation practice in both the private and public
sectors before taking the bench in October 2004
as a magistrate judge in Bannock County. He is
the third member of the judiciary to serve on the
Board of Commissioners.To contact President
Carnaroli: 208-236-7322 or rickc@co.ban-
nock.id.us



2006
District Bar Association Officers

ISB

IDARD STATE BAR

The Idaho State Bar would like to congratulate the following members who
were elected as the 2006-2007 officers of their district bar associations. For
further information about the districts please visit our website:
www.idaho.gov/isb and click on Membership and Admissions.

FIRST DISTRICT FOURTH DISTRICT SEVENTH DISTRICT

President—Dennis Dale Reuter President Jeffrey Bo Davies President  Gaylon Rich Andrus

Vice President—Kenneth D. Brooks Vice President Hon. Michael Joseph President Richard C. Fields

Sec/Treas—Peter John Smith IV Secretary  Kelli Brauner Ketlinski 1st Vice President Tammie Dee Whyte
Treasurer James L. Martin 2nd Vice President  Scott Ellis Axline

SECOND DISTRICT 3rd Vice President  Curtis Reed Smith

President Ken Everett Nagy FIFTH DISTRICT Secretary  Penny Jo Stanford
Vice President  Sunil Ramalingam President  Steven Bradley Pitts
Sec/Treas—Paul Lawrence Clark Vice President  Michael Frederick

THIRD DISTRICT Sec/Treas—Philip Alan Brown

President Ty Anthony Ketlinski

Vice President  Debra A. Everman SIXTH DISTRICT )
Secretary  Chad William President = Mark Leroy Hiedeman

Vice President  Jack B. Haycock
Secretary  Mitchell W. Brown
Treasurer James Alphonse

¥ agood case for

MORE
TUCKER

DIRECTORIES

Prevent the possibility of any
intra-office turmoil by ordering
plenty of Tucker Directories for
everybody. Because, deep down,
even adults don't like to share.

TUCKER

and ASSOCIATES LiC
Court orters

608 W. Fort *+ PO Box 1625 * Boise, Idaho 83701

Phone: 808-348-3704 - Fax: 208-348-371%8 + Toll Fres: 1-800-424-2354
Webslite: www.atuckar.nat = Email: info®etacker. nat
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EXECUTIVE DIRECTOR’S

REPORT

Please Join Us for the Idaho State Bar Annual Meeting

July 19-21 in Sun Valley

Diane K. Minnich

Most Idaho attor-
neys know the State Bar
has an Annual Meeting,
| yet many of you have
| never attended an annu-
al convention. This year,

- I encourage you to con-
sider attending part, if not all, of the con-
ference. The ISB Board of Commissioners,
ILF Board of Directors and staff hope you
will join us for this year’s Annual Meeting
- July 19-21 at Sun Valley Resort in Sun
Valley, Idaho.

The conference offers a variety of edu-
cation programs, social events, entertain-
ment, and award presentations. For a mere
$350 ($250 if you are a first time attendee)
you have the opportunity to obtain 12
CLE credits, enjoy two continental break-
fasts, two lunches, one dinner with enter-
tainment, and two hosted receptions. The
full registration is the best value but you
can register for individual programs or
events; we encourage you to sign up for as
many or as few activities as you can fit in
to your schedule.

Seminars and Events

Plan to attend this year’s annual meet-
ing and choose from a variety of seminars
and events including:

* 12 CLE choices - you can earn
up to 12 MCLE credits

* 2 Hosted Receptions

* 5 Meals, including speakers,
entertainment, and awards

CLE seminar titles include

* Cross-examination with Terry
McCarthy

* Impeachment
McCarthy

* The Impact of Health Law in
Business, Real Estate and Family
Law

with  Terry
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* Intellectual Property Issues in a
Typical Business Life Cycle

* The Council’s Counsel; Ethical
and Practical Considerations of
Advising and  Serving on
Governmental Councils, Boards
and Commissions

* Everything You Wanted to
Know About Billing but Didn’t
Know Whom to Ask

* Golfing for Ethics (this pro-
gram actually takes place on the
Bigwood golf course)

* Settlement Negotiations and
Ethical Considerations

* Water Law in a Changing State

* Wetlands: The Good, the Bad
and the Ugly

* Family Law Roundtable

* Preserving and Presenting a
Record for Appeal

* ADR

Thursday Evening Dinner

The Thursday evening dinner at Trail
Creek will be “A Slice of Island Life.” Bring
your Hawaiian shirt and come experience
and evening of dinner and dancing to the
to the tropical music style of Jim Morris
and the Big Bamboo Band.

Several of your colleagues will be hon-
ored for their contributions to the Idaho
legal profession and the public. The Friday
luncheon honors the 2006 Idaho distin-
guished lawyers, Bud Yost of Nampa and
Chief Federal District Judge Lynn
Winmill. Thursday’s luncheon includes
service awards to those lawyers and non-
lawyers that have provided exemplary serv-
ice to the bar, foundation and their com-
munities.

For more information about the events
offered at the annual meeting, visit the
Idaho State Bar  website at
www.idaho.gov/isb or refer to the Annual
Meeting brochure that was mailed to you

in mid May.
Foundation for Justice
Campaign

The Idaho Law Foundation conducts
its spring fundraising campaign in May
and June of each year. This spring we have
committed to raising $25,000 and we need
your help. By giving to the Idaho Law
Foundation, you make a continued invest-
ment in your profession; an investment
that reaches students at all grade levels
through Law Related Education and
Idaho’s most poor and disadvantaged peo-
ple during times of legal crisis through
Idaho Volunteer Lawyers Program.

Please take a moment to review the
donor brochure you received in the mail.
Think about how much you can afford to
give, then fill out your donor information
and return the card to the Idaho Law
Foundation. If you have any questions,
contact Carey Shoufler, Fund

Special thanks to our
SPONSORS

for their support of

the Annual Meeting

® ATTORNEY LIABILITY
PROTECTION SOCIETY

e LEXISNEXIS

* MORETON & COMPANY

e UNIVERSITY OF IDAHO
COLLEGE OF LAw

e WELLS FARGO PRIVATE
CLIENT SERVICES

Development Manager at (208) 334-4500.



BoARD OF COMMISSIONERS ELECTION RESULTS

Dwight E. Baker of Blackfoot was elected to serve a three-
year term on the Idaho State Bar Board of Commissioners. He
will represent the Sixth and Seventh Districts, replacing current
president the Hon. Rick Carnaroli whose term as commissioner
ends in July.

Dwight is a partner in Baker & Harris in Blackfoot. He
received his B.S. in Education from the University of Wisconsin-
Madison and a B.Ed., from the University of Wisconsin-Platte.
He received his J.D. from the University of Idaho College of Law
in 1971 and was on the Law Review from 1970-1971. Dwight
received a Professionalism Award from the Bar in 1998. Dwight
has worked on over 25 cases that have gone to jury verdict, includ-
ing criminal defense, plaintiffs’ work primarily in the agricultur-
al setting, and medical malpractice. He was involved in Civil
Mediation for several years and presently conducts an active
Probate and Estate Planning practice. He is also involved in his
community, serving on the Bingham Memorial Hospital
Foundation Board for nine years, two as chair. He has also been
on the Bingham County Library Board and president of the
Industrial Development Corporation of Bingham County, Idaho.

He and his wife Ali have five children.Dwight enjoys cattle
ranching, golf, fishing, and hunting.

2006 ANNUAL MEETING SCHOLARSHIPS AVAILABLE

The Idaho State Bar is offering a limited number of scholar-
ships to the 2006 Annual Meeting July 19-21 in Sun Valley. The
scholarships include the annual meeting registration fee and a
per diem (up to $50 per day) for travel and lodging. The scholar-
ships are designed to provide assistance to those attorneys who,
due to financial or professional circumstances, would otherwise
be unable to attend. To apply for a scholarship, contact the ISB
Commissioner who represents your judicial district.

IpAHO STATE BAR DESKBOOK DIRECTORY

The 2006 DeskBook Directory has been mailed. Please call
Bob Strauser (208) 334-4500 or bstrauser@isb.idaho.gov if you
want extra copies.

4

UNIVERSITY OF IDAHO COLLEGE OF LAW—VICTIMS
Ri1GHTS CLINIC

The Victims® Rights Clinic (VRC) is now able to accept refer-
rals from courts, attorneys, victim advocates and coordinators in
all seven Idaho Judicial Districts. The VRC has been awarded
$105,000 from the National Crime Victim Law Institute at Lewis
and Clark Law School in Portland under a grant from the Office
for Victims of Crime, Office of Justice Programs, United States
Department of Justice, to fund its second year of operations. The
Idaho VRC is one of eight such clinics around the U.S. to receive
such funding from NCVLI During its first year the clinic repre-
sented survivors of sexual assault, domestic violence and arson,
and victims of embezzlement and other theft crimes in criminal
cases in the Second Judicial District. In its second year VRC will
add adjunct faculty in Lewiston (Jamie Shropshire) and Boise (R.

Monte MacConnell) in order to expand services to state courts
throughout Idaho. In addition to supervising clinic students,
Prof. MacConnell and Prof. Shropshire will help recruit attorneys
for a pro bono roster and provide outreach and education to
criminal justice system participants and the public about crime
victims® rights. Professor Pat Costello will continue to act as
supervising attorney and VRC project director. If you wish to
refer a victim of any felony or of any violent misdemeanor or
juvenile offense please have the victim call the VRC at (208) 885-
6541 or toll-free from outside Moscow (877) 200-4455. For more
information,  please  contact  Prof.  Costello  at
costello@uidaho.edu.

BONNEVILLE COUNTY MENTAL HEALTH COURT

The Bureau of Justice Assistance (BJA), a part of the U.S.
Department of Justices, has selected the Bonneville County
Mental County Mental Health Court as one of five such courts
in the nation to serve as a national resource (a learning site) for
other jurisdictions who hope to establish successful mental
health court efforts. The court provides defendants with mental
illness the opportunity to participate in court-supervised treat-
ment in lieu of prison or jail. A team of mental health and crim-
inal justice staff supervise defendants’ treatment plans. The other
four courts serving as sites are in Akron, Ohio; Bronx County,
New York; Dougherty County, Georgia; and Reno, Nevada.
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DISCIPLINE

JEANNIE 1. BRAUN
(Disbarment)

On April 17, 2006, the Idaho Supreme Court issued an Order of
Disbarment disbarring Boise lawyer Jeannie L. Braun from the prac-
tice of law in the State of Idaho. The Idaho Supreme Court’s Order
followed a Professional Conduct Board order and recommendation
of disbarment in a formal charge disciplinary proceeding filed by the
Idaho State Bar. Although given proper notice of the disciplinary
proceeding, Ms. Braun did not appear or otherwise participate in
this proceeding.

On April 7, 2005, the Idaho State Bar filed a five-count formal
charge Complaint against Ms. Braun. Count One of the Complaint
alleged that Ms. Braun engaged in forgery and fraud in the course of
representing client R.B. in a custody matter, by forging a judge’s sig-
nature stamp on a court document entitled “Ex-Parte Order For
Temporary Custody and Restraining Order” Ms. Braun gave the
order to R.B. and instructed her to present the order to the police for
the purpose of obtaining custody of her son from her ex-husband.
R.B. presented the false order to the police who facilitated the return
of her son. On March 16, 2004, Ms. Braun was indicted by an Ada
County grand jury for felony forgery, I.C. § 18-3601. On Count One,
the Idaho Supreme Court found that Ms. Braun violated Idaho
Rules of Professional Conduct 1.2(d) [A lawyer shall not counsel a
client to engage, or assist a client, in conduct that the lawyer knows
is criminal or fraudulent”], 3.3(a)(4) [“A lawyer shall not knowingly
offer evidence that the lawyer knows to be false], 3.5(c) [A lawyer shall
not engage in conduct intended to disrupt a tribunal], 8.4(a) [It is
professional misconduct for a lawyer to violate or attempt to violate
the rules of professional conduct or do so through the acts of anoth-
er], 8.4(b) [It is professional misconduct for a lawyer to commit a
criminal act that reflects adversely on the lawyer’s honesty trustwor-
thiness or fitness], 8.4(c) [It is professional misconduct for a lawyer
to engage in conduct involving dishonesty, fraud, deceit or misrepre-
sentation] and 8.4(d) [t is professional misconduct for a lawyer to
engage in conduct that is prejudicial to the administration of justice].

Count Two of the Complaint alleged that Ms. Braun misappro-
priated funds held in trust when she wrote a $1000 check on her
IOTLA trust account to retain another attorney to assume the repre-
sentation of R.B., even though R.B. had never paid Ms. Braun a
retainer or any funds. Count Two also alleged that Ms. Braun intim-
idated a witness, R.B., by attempting to give R.B. a cash gift. Count
Two alleged that the funds from both the payment of the retainer
and the attempt to give R.B. a cash gift were paid with the intent to
intimidate R.B. from disclosing to the court the fact that Ms. Braun
had prepared the false custody order or from otherwise testifying
against Ms. Braun. On March 16, 2004, an Ada County grand jury
indicted Ms. Braun for felony influencing a witness, I.C. § 18-2604.
The Idaho Supreme Court found, with respect to Count Two, that
Ms. Braun violated Idaho Rules of Professional Conduct 1.15(a) [fail-
ure to hold client funds in trust], 3.4(b) [A lawyer shall not counsel
or assist a witness to testify falsely, or offer an inducement to a wit-
ness that is prohibited by law], 8.4(a), 8.4(b), 8.4(c) and 8.4(d).

Count Three of the Complaint alleged that Ms. Braun destroyed
evidence when she destroyed a tape recording of a conversation
between Ms. Braun and R.B. regarding Ms. Braun forging the judge’s
signature stamp on the custody order. R.B. was criminally charged
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with fraudulently preparing the order and R.B., with the assistance
of an investigator, attempted to record Ms. Braun about the forgery.
On March 16, 2004, an Ada County grand jury indicted Ms. Braun
for felony destruction of evidence, I.C. § 18-2603. With respect to
Count Three, the Idaho Supreme Court found that Ms. Braun vio-
lated Idaho Rules of Professional Conduct 3.4(a) [A lawyer shall not
unlawfully alter, destroy or conceal a document or other material
having potential evidentiary value], 8.4(a), 8.4(b), 8.4(c) and 8.4(d).

Count Four of the Complaint alleged that Ms. Braun failed to
respond to Bar Counsel’s numerous inquiries regarding the allega-
tions set forth in Counts One, Two and Three. The Idaho Supreme
Court found, with respect to Count Four, that Ms. Braun violated
Idaho Rule of Professional Conduct 8.1(b) [Knowing failure to
respond to lawful demand for information by a disciplinary author-
ity], and Idaho Bar Commission Rule 505(e) [Failure to respond to
Bar Counsel ground for sanction].

Count Five of the Complaint alleged that Ms. Braun presented
falsely dated documents to the court in a divorce case for deceptive
purposes. Count Five alleged that Ms. Braun altered the dates on a
divorce stipulation and an acceptance of service for the purpose of
misleading the court into believing that the opposing party received
timely notice of the proceeding. With respect to Count Five, the
Idaho Supreme Court found that Ms. Braun violated Idaho Rules of
Professional Conduct 3.3(a)(1) [A lawyer shall not knowingly make a
false statement of material fact to a tribunal], 8.4(c) and 8.4(d).

On July 14, 2005, pursuant to a plea agreement, Ms. Braun was
convicted of felony forgery and felony influencing a witness. The
felony destruction of evidence charge under L.C. § 18-2603 was dis-
missed pursuant to the plea negotiations. Ms. Braun also pled guilty
to felony issuing a check without funds. Ms. Braun was sentenced to
fourteen years in the custody of the Idaho Board of Corrections with
three years determinate. That sentence was suspended and Ms. Braun
was placed on probation for fourteen years. She was also ordered to
serve one year in the Ada County Jail. As a condition of her proba-
tion, Ms. Braun cannot practice law in the State of Idaho or any
other state during her fourteen-year period of probation.

On September 16, 2005, the Idaho State Bar filed an Amended
Complaint adding Count Six alleging that Ms. Braun had been con-
victed of serious crimes. In its Order of Disbarment, the Idaho
Supreme Court found that Ms. Braun was convicted of a “serious
crime” pursuant to Idaho Bar Commission Rules 512 and 501(s),
and that conviction was grounds for imposition of a disciplinary
sanction under Idaho Bar Commission Rule 505(b).

Based upon those violations of the Idaho Rules of Professional
Conduct and the Idaho Bar Commission Rules, the Idaho Supreme
Court ordered the imposition of the sanction of disbarment, that
Ms. Braun’s admission to practice law in the State of Idaho be
revoked, and that her name be stricken from the records of the Idaho
Supreme Court as a member of the Idaho State Bar. The Court fur-
ther ordered that Ms. Braun reimburse the Idaho State Bar for all
costs and expenses incurred in investigating and prosecuting this
matter.

Inquiries about this matter may be directed to: Bar Counsel,
Idaho State Bar, P.O. Box 895, Boise, ID 83701, (208) 334-4500.



NEW CONTRACT WILL AFFECT ATTORNEYS

Inmate telephone service with the Idaho Department of Correction is now
provided by Public Communications Services {PCS). Under the terms ol
the contract, all attorneys will be charged for calls from olfenders howsed
in ldaho prisons.

Inm Debit A it K 5

Local: £3. 40030 minute call limit), taxes included
InterState / Canada: 53 .40 plus $0.75 for each minute, taxes included
Internaticnal: 5500 plus 3100 for each minute, taxes included.

Pre=paid Collect Account Rates for Customers Receiving Calls:
Local: 83,60 (30 minute call limit), plus taxes.
InterState / Canada:  $3 60 plus 30 80 for each minute, plus taxes,

Collect Call Raies:
Local: §3 80 (minute call limit), plus taxes.
Interstate / Canada: 53 80 plus 30.85 for each minute, plus taxes,

To set up a pre-paid collect call account with PCS or for any other billing questions call:
PCS (888) 288-9879 or (800) 786-8521

i, KEEPING UP WITH CASE LAW?

+ Case summaries, complete opinions and more
= Affordable - Timely - Reliable

* ldahe’s authorized advance reporter

e Idahe Supreme Court Report
A dV OocCa t C Idaho Court of Appeals Report

ldahe Bankruptcy Court Report
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Phone: 208-334-4500
Fax: 208-334-4515
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Welcome...from the Professionalism and Ethics Section

Lee Dillion
External Programs Director
University of Idaho, College of Law

The Professionalism & Ethics Section through its outreach
efforts strives to preserve and enhance the level of ethics, civility,
and professionalism in the practice of law and to raise the public's
perception of our profession. It is through these efforts that we are
pleased to sponsor our fifth annual issue of the Advocate. Section
members have written articles for this issue discussing how profes-
sionalism and ethics impacts all areas of the legal profession. Dick
Fields and Allyn Dingel, longtime practitioners in Boise, write
about the civility and professionalism necessary to conduct an
effective deposition. Stephen E. Smith, Coeur d'Alene gives sole
practitioners some valuable planning tips for ethical succession.
Sandra L. Clapp, Eagle, talks about the ethical rules and considera-
tions relating to succession planning. Mark Fucile, Portland dis-
cusses Idaho Rule of Professional Conduct 4.2, “No Contact with
Represented Parties” Rule. Bob Aldridge, Boise explains the series
of changes (effective July 1, 2005) to the duties and powers of the
guardian ad litem (GAL) in both conservatorships and guardian-
ships.

The Section had a good year in 2005, generating a positive cash
flow due to increased membership and strong attendance at our
many CLE offerings. We also received the generous support of the
other practice sections of the Bar to help defray the costs of our
third annual Professionalism Orientation Program at the
University of Idaho College of Law. Without the support of the
bench and bar, this highly popular program would not be possible.

In an effort to expand the availability of ethics CLEs, we have
begun to selectively tape our one-hour CLEs for rental, and the

Section now offers a one-half hour CLE every other month that
members can attend by phone. This one-half hour CLE, which is
free to Section members, offers a guided tour of the Idaho Rules of
Professional Conduct and allows members to secure their required
three hours of ethics CLE in just one year.

Finally, with the idea that ethics and professionalism can be
fun, the Section is sponsoring the "Golfing for Ethics" event at the
Annual Bar Meeting this year in Sun Valley. Join us and discover
ethical ways to take strokes off your golf game by correctly answer-
ing ethics questions prepared by Bar Counsel. For some of us,
answering the ethics questions correctly may be our only hope for
breaking par.

So please consider joining our ever growing Section. We offer
free lunch at our meetings, lively discussions, and the assistance of
knowledgeable practitioners.

ABOUT THE SECTION CHAIR

Lee Dillion is the External Programs Director for the
University of ldaho, College of Law where he manages both the
externship program and the Small Business Legal Clinic. Prior to his
appointment as the External Programs Director, he was engaged in
a private practice that emphasized business organization and plan-
ning, business and real estate acquisitions, health law, and general
commercial law.

M. Dillion graduated from the University of Illinois with hon-
ors, and received his J. D. at the University of Chicago. He current-
ly chairs the Professionalism and Ethics Section of the Idaho State
Bar and the CLE Committee for the Idaho Law Foundation.
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Idaho State Bar
2006 Annual Meeting
Sun Valley

ISBI

Golfing for Ethics

(2 Ethics credits)
Sponsored by Professionalism & Ethics Section - RAC
July 20, 2006

Pre-registration and additional fee 350.00 required. This program is limited to the first 40 registrants.
Collared shirts required and no denim allowed. Dress shorts are acceptable.

Golfing for Ethics is an off-site golfing CLE offering outdoor activity and lively ethics discussions. The CLE will be
held at the Bigwood Golf Course at Thunder Springs (Ketchum). This 9-hole scramble will have a shotgun start at 2:00 p.m.
Teams of four players will be presented with a hypothetical ethical question from the MPRE (if this is an unfamiliar acronym
and if you hope to help your team, you’d better brush up on your golf game!) on each hole, will discuss that question, and
be required to reach a consensus answer before proceeding to the next hole. The event will conclude with a group discussion
led by Bar Counsel Brad Andrews and Deputy Bar Counsel Julia Crossland and the “correct” answers to the ethics questions
raised will be decided. We anticipate prizes and the best prize will be not for the low golf score, but for the most correct
answers.
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Deposition Ethics

Richard C. Fields

Moffatt, Thomas, Barrett, Rock & Fields, Chtd.
M. Allyn Dingel, Jr.

Elam & Burke, PA

Between us, in our 80 plus years of litigation practice, we have
taken, defended or attended hundreds-possibly thousands-of depo-
sitions. We've seen good, bad, and in between. We’ve seen experi-
enced and inexperienced practitioners, some in each category being
very skillful and effective, and some in each category being much
less so. We've seen the Rambo types as well as those who apparent-
ly believe they must put on a show for their clients. We've seen the
aggressive interrogators and the destructive objectors. We've seen
those who follow a well-prepared game plan and those who “shoot
from the hip” There are obviously varying deposition styles and
approaches to deposition practice. Even between the two of us, we
do many things somewhat differently. We are in total agreement,
however, proven undeniably in all of our years of experience, that:

1. As a practical matter, the most effective deposition prac-
titioners are those who conduct themselves throughout the
process in a civil and professional manner; and

2. From a disciplinary and legal point of view, the most

practical, single “rule” is to conduct yourself as you would

if the deposition were conducted in a courtroom, in the

presence of the judge.

We were genuinely pleased to be asked to speak about ethics
issues in deposition practice at the Professionalism and Ethics
Section’s CLE program last October in Boise. And we were even
more pleased at the “standing room only” attendance, even includ-
ing a few folks who already had met their reporting period require-
ment for ethics CLE credits. The presentation was videotaped for
possible use in other areas of the state. You may obtain the video!
from the Bar and view it at your own risk. And, if you really think
we might have something further of value to say, please continue
reading. The literature is replete with commentary about deposition
practice, and there have been numerous CLE programs on the topic
in recent years. An excellent example is a program sponsored by the
Idaho State Bar Young Lawyers Section on March 15, 2006, featur-
ing Boise attorney James L. Martin. (The materials assembled by
Jim should be available from the Bar and are well worth reading,
retaining, and reviewing from time to time. That presentation was
also videotaped?.)

There are also readily available “rules” applicable to a lawyer’s
conduct at and with regard to depositions, including Rule 30 of the
Federal Rules of Civil Procedure (Federal) and its similar counter-
part, Rule 30 of the Idaho Rules of Civil Procedure (I.R.C.P)
Included in part (d) of both are specific provisions that “conduct
of counsel or other persons during the deposition shall not impede,
delay or frustrate the fair examination of the deponent” and that
“any objection to evidence during a deposition shall be stated con-
cisely and in a non-argumentative and non-suggestive matter.” The
rules provide for imposition of sanctions if a court finds that
impediment, delay or other conduct has frustrated the fair exami-
nation of the deponent, and there is a specified procedure for ter-

minating a deposition to seek court intervention. The intervention
process, in our opinion, should be used rarely and only in egregious
situations, but it is available. We think its presence in the rules sup-
ports the position that depositions are an integral part of the liti-
gation process and that misconduct in deposition practice may be
dealt with by a court in the same manner as if it had occurred at
or in connection with trial.

Another pertinent provision of Federal Rule 30, at 30(d)(1), is
that “A person may instruct a deponent not to answer only when
necessary to preserve a privilege, to enforce a limitation directed by
the court, or to present a motion under Rule 30(d)(4),” which is the
termination provision mentioned above. In other words, it is not
permissible to direct a witness not to answer because of relevance,
repetition or any of the other “grounds” sometimes urged.

The Idaho Rules of Professional Conduct have no specific pro-
vision with respect to depositions, but Rules 3.1 (Meritorious
Claims and Contentions), 3.2 (Expediting Litigation), 3.3 (Candor
Toward the Tribunal), 3.4 (Fairness to Opposing Party and Counsel),
and 3.5 (Impartiality and Decorum of the Tribunal) all appear very
applicable, as are portions of Idaho’s Standards for Civility in
Professional Conduct (Standards) adopted several years ago by the
Bar membership and by the Idaho state and federal trial courts.
Paragraph 18 of “Attorneys’ Responsibilities to Other Counsel,” for
example, says specifically:

18. We will not engage in any conduct during a deposition
that is inappropriate under court rule or rule of evidence,
including:

a) obstructive questioning;

b) inappropriate objections;

¢) irrelevant questioning.

The Standards are said to be voluntary and not to be used as a
basis for litigation or sanctions. However, they may well be consid-
ered in defining a standard of conduct against which a lawyer’s
behavior is measured by a court or disciplinary panel. That is, one
should regard them at all times as at least suggestive of our profes-
sional obligations to each other and to the courts.

Even more specific are the provisions with respect to deposi-
tions in the Civil Discovery Standards adopted as policy by the
American Bar Association in August 1999 and revised in 2004:

V. DEPOSITIONS
16. General Procedures for Depositions.

a. Scheduling a Deposition. Before noticing a deposi-
tion, unless there are extraordinary circumstances, a
party should try to consult all other parties to agree on
the date(s) and place for the deposition, taking into
account the convenience of all counsel, the parties and
the person to be deposed. A deposition notice should be
served a reasonable period of time in advance of the date
set for the deposition.
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b. Objections to a Deposition. An objection to the date
or place of a deposition should be made promptly after
a notice of deposition is received. If an objection is
made promptly, in most cases meaning within three
business days of receipt of the notice, the deposition
should ordinarily be stayed until the parties agree on, or
the court sets, a date or place for it.

c. Length of the Deposition. The court may consider,
either by rule, order or as part of a case management
plan, whether it would be appropriate to place a pre-
sumptive limit on the length of some or all of the dep-
ositions in specific types of cases or the particular case
before it.

d. Who Should Be Permitted to Attend a Deposition.
The parties, a deponent’s spouse or one other member
of the deponent’s immediate family, a designated repre-
sentative of a party who is not a natural person, the
attorney(s) (including one or more legal assistants) for a
party or the witness and any expert retained by a party
ordinarily should be permitted to attend a deposition.
e. Pertinent Documents Should Be Produced Before a
Deposition. A party seeking production of documents
in connection with or to be used in a deposition should,
whenever reasonably possible, schedule the deposition
to allow for the production of documents in advance.
f. Where Depositions Should Be Taken: Presumptions. A
defendant may take a plaintiff’s deposition where the
suit has been brought; a plaintiff may take a defendant’s
deposition where the defendant resides or, if the defen-
dant is a corporate or associational entity, where it has
its principal place of business; and the deposition of a
nonparty witness may be taken where he or she resides
or works. Subject to the preceding requirements, a dep-
osition ordinarily will be taken at the office of the attor-
ney noticing the deposition. The deposing party and/or
the witness may agree on another location taking into
account the convenience of the witness, counsel and the
parties.

st

17.  Objections and Comments During a Deposition.

a. Form of Objections. Where the court’s rules provide
that all deposition objections are preserved for further
ruling and the testimony is subject to the objection, any
objection ordinarily should be made concisely and in a
non-argumentative and non-suggestive manner. In most
cases, a short-form objection such as “leading,” “argu-
mentative,” “form,” “asked and answered” or “non-
responsive” will suffice.

b. Appropriate Remedies for Deposition Misconduct. In
addition to imposing sanctions against a party and/or
its attorney for misconduct during a deposition, the
court should, consistent with the applicable rules of evi-
dence, consider whether deposition misconduct war-
rants allowing portions of a deposition transcript or
other evidence to be admitted at trial on the issue of the

witness’ credibility during that deposition.
sk
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18. Conferring with the Witness.

a. During the Deposition.
1. An attorney for a deponent should not initiate a
private conference with the deponent during the tak-
ing of the deposition except to determine whether a
privilege should be asserted or to enforce a court-
ordered limitation on the scope of discovery. Subject
to the provisions of subparagraph (a)(ii) and (b)
below, a deponent and the attorney may confer dur-
ing any recess in a deposition.
ii. An attorney for a deponent should not request or
take a recess while a question is pending except to
determine whether a privilege should be asserted or
to ascertain whether the answer to the question
would go beyond a court-ordered limitation on dis-
covery.
iii. In objecting to or seeking to clarify a pending
question, an attorney for a deponent should not
include any comment that coaches the witness or
suggests an answer.
iv. Any discussion among counsel about the subject
matter of the examination should at the request of
the examining attorney occur only when the depon-
ent has been excused from the deposition room.
v. An attorney shall not instruct or permit another
attorney or any other person to violate the guide-
lines set forth in sections a(i)-a(iv) with respect to
that attorney’s client.

b. During a Recess.
i. During a recess, an attorney for a deponent may
communicate with the deponent; this communica-
tion should be deemed subject to the rules govern-
ing the attorney-client privilege.
i1. If, as a result of a communication between the
deponent and his or her attorney, a decision is made
to clarify or correct testimony previously given by
the deponent, the deponent or the attorney for the
deponent should, promptly upon the resumption of
the deposition, bring the clarification or correction
to the attention of the examining attorney.
iil. The examining attorney should not attempt to
inquire into communications between the deponent
and the attorney for the deponent that are protected
by the attorney-client privilege. The examining attor-
ney may inquire as to the circumstances that led to
any clarification or correction, including inquiry
into any matter that was used to refresh the depo-
nent’s recollection.

While the ABA Standards have not been formally adopted in
Idaho and have no official status here, they represent sound and
appropriate conduct. As with the Idaho Civility Standards, they
may no doubt be considered in defining a standard against which
an attorney’s behavior may be measured. They may also provide pro-
cedural guidance to a court considering conduct issues.

Any or all of the rules or standards referred to above may serve
an additional, very practical purpose when brought to the attention
of a misbehaving adversary at the deposition. Frequently, all that it
takes to bring a bad deposition under control is to politely make



the bad actor aware that you know the rules, you are serious about
them, and he or she is not going to intimidate you. Wise use of the
court reporter’s transcript to make a record and use of videotaping
to preserve that which may not show in the written word can also
be valuable tools.

Such tools for resolving deposition conduct problems should
rarely be needed if you follow our primary practical rule.
Experience confirms that civil and professional conduct in deposi-
tion practice invites and ordinarily results in civil and professional
conduct from others. Even if not, it ensures a solid record for cor-
rective action and for use at trial. And, most importantly, it almost
always results in a more productive and effective deposition.

ENDNOTES
1. #297Videotape (ISB/YLS)-Building a Case from Discovery to
Trial and Beyond: Depositions - March 2006. (RAC) (1
Videotape - 1 credit). A one-hour discussion by James L. Martin,
Moffatt Thomas Barrett Rock & Fields, Boise. YLS Section
member’s rental is $25; non-section member’s rental is $30.
2. #285V (ISB/PRO) Deposition Ethics-October 2005. (RAC) (1
videotape - 1.5 Ethics credits) - Dick Fields, Moffatt Thomas
Barrett Rock & Fields and Allyn Dingel of Elam & Burke, talk
about their combined 83 years of practice. Both Idaho State Bar
Distinguished Lawyers recipients, they bring their unique per-
spective and experience to the issues inherent in depositions.
PRO Section members-$30; non-section members-$35.
ABOUT THE AUTHORS
Richard C. (Dick) Fields is a senior partmer in the law firm of
Moffatt, Thomas, Barrett, Rock & Fields. He is past president of the
Idaho State Bar, Western States Bar, Jackrabbit Bar, Idaho Association
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