DEATH OF A SOLE PRACTITIONER: SPECIAL CONSIDERATIONS

If you authorize another lawyer to administer your practice in the event of death,
disability, impairment, or incapacity, that authority terminates when you die. See Idaho Code 8
15-12-110. The personal representative of your estate has the legal authority to administer your
practice. He or she must be told about your arrangement with the Assisting Attorney and/or
Authorized Signer and about your desire to have the Assisting Attorney and/or Authorized
Signer carry out the duties of your agreement. The personal representative can then authorize the
Assisting Attorney and/or Authorized Signer to proceed.

It is imperative that you have an up-to-date will nominating a personal representative (and
alternates if the first nominee cannot or will not serve) so that probate proceedings can begin
promptly and the personal representative can be appointed without delay. If you have no will,
there may be a dispute among family members and others as to who should be appointed as
personal representative. A will can provide that the personal representative shall serve
without bond. Absent such a provision, a relatively expensive fiduciary bond may have to be
obtained before the personal representative is authorized to act.

For many sole practitioners, the law practice may be the only asset subject to probate.
Other property will likely pass outside probate to a surviving joint tenant, usually the spouse.
This means that unless you keep enough cash in your law practice bank account, there may not
be adequate funds to retain the Assisting Attorney and/or Authorized Signer or to continue to
pay your clerical staff, rent, and other expenses during the transition period. It will take some
time to generate statements for your legal services and to collect the accounts receivable. Your
accounts receivable may not be an adequate source of cash during the time it takes to close
your practice. Your Assisting Attorney and/or Authorized Signer may be unable to advance
expenses or may be unwilling to serve without pay. One solution to this problem is to maintain
a small insurance policy, with your estate as the beneficiary. Alternately, your surviving spouse
or other family members can be named as beneficiary, with instructions to lend the funds to the
estate, if needed.

Idaho law gives broad powers to a personal representative to continue a decedent’s
business to preserve its value, to sell or wind down the business, and to hire professionals to help
administer the estate. ldaho Code 8§15-3-715. However, for the personal representative’s
protection, you may want to include language in your will that expressly authorizes that person to
arrange for closure of your law practice. The appropriate language will depend on the nature of
the practice and the arrangements you make ahead of time. (See Will Provisions provided in
Chapter 4 of this handbook.) For an instructive and detailed will for a sole practitioner, see
Thomas G. Bousquet, Retirement of a Sole Practitioner’s Law Practice, 29 LAwW ECONOMICS &
MANAGEMENT 428 (1989); updated: 33 The Houston Lawyer 37 (January/February 1996).

It is important to allocate sufficient funds to pay an Assisting Attorney and/or Authorized
Signer and necessary secretarial staff in the event of disability, incapacity, or impairment. To
provide funds for these services, consider maintaining a disability insurance policy in an amount
sufficient to cover these projected office closure expenses.
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