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COVID-19 Insurance Coverage Litigation
• As of June 30, 2020, Hunton Andrews Kurth’s “Complaint Tracker” shows 3144

Covid-19 related lawsuits filed in the United States 
www.huntonak.com/en/covid-19-tracker.html

• Of those, 770 are listed as “Insurance” cases—by far largest category

• 0 Covid-19 insurance coverage cases filed in Idaho

• 54 Covid-19 insurance coverage cases filed in Washington (favorable forum)

• 98 Covid-19 insurance coverage cases filed in Pennsylvania (home of current 
MDL efforts)

http://www.huntonak.com/en/covid-19-tracker.html




COVID-19 Insurance Legislation
New Jersey:  
• Passed general assembly, pulled before reaching senate in March

• Focused on small businesses (less than 100 employees)

• Provided that property policies would be construed as providing coverage for business 
interruption due to global virus transmission or pandemic

• Insurers able to apply for reimbursement via fund established by NJ insurers

• Similar bills introduced in Ohio, Massachusetts, New York, Louisiana, Pennsylvania, South Carolina, 
D.C., Wyoming

California:
• Notice and Request for Information issued to insurers

• Sought data about number of policies insuring business interruption, containing virus exclusions, 
issued to small businesses

• Similar task force proposed in Illinois



COVID-19 Insurance Legislation
Idaho:

• DOI issued Bulletin 20-08 on April 23, 2020 to answer consumer questions and 
provide guidance to carriers about “the Department’s expectations about how 
business interruption claims should be handled.” 
https://doi.idaho.gov/DisplayPDF?Id=7792

• Basic education on key terms

• Tells insurers they cannot report negative claims activity for inquiries about COVID-19 
related losses and reminds carriers to “act in good faith”

• Other DOI activity centered on health insurance

https://doi.idaho.gov/DisplayPDF?Id=7792






COVID-19 Insurance Legislation
HR 7011, The Pandemic Risk Insurance Act of 2020:

•Would establish a federal backstop for business interruption and event cancellation losses resulting 
from a future pandemic or public health emergency

•Would NOT apply retroactively to COVID-19 related losses

•National Association of Insurance Companies has proposed an alternative to be run by the Federal 
Emergency Management Agency (FEMA)

HR 6494, Business Interruption Coverage Act of 2020:

•Similar to state counterparts, would construe business interruption coverages to include coverage for 
loss due to viral pandemic

•Voids exclusions

•Contains no provision for reimbursement of insurance companies



Implicated Coverages
First-Party Coverages

▪Commercial Property—Loss of Use

▪Commercial Property—Business Interruption

▪Event Cancellation

▪Communicable Disease Response

▪Ingress/Egress

▪Contingent BI/Supply Chain

▪Crisis Management

▪Pollution/Contamination Response

Third-Party Coverages

▪CGL—Bodily Injury/Property Damage

▪Employment Practices Liability

▪Professional Liability

▪Pollution Liability



Industry Response
▪ Industry publications within hours of first shutdown orders tried to spread the word:  No 
coverage under “standard” property insurance policy for business interruption caused by 
coronavirus/COVID-19
▪ Physical damage trigger

▪ Virus exclusions

▪Insureds form alliances, seek results via collective action:  
https://www.youtube.com/watch?v=FLNM--wHVm8&feature=youtu.be

▪Case by case approach:
▪ “Standard” policy is a myth

▪ Trigger analysis is nuanced

▪ By some estimates, only 20% of commercial property policies contain virus exclusions

▪ Specialty coverages abound

https://www.youtube.com/watch?v=FLNM--wHVm8&feature=youtu.be




Commercial Property—
Insuring Clause

ISO INSURING CLAUSE CONSIDERATIONS

▪“Physical” requirement may be met by 
presence of contaminants in air or on surfaces.
▪ Testing currently not widely available

▪ Use scientific studies—lives on surfaces, etc.

▪Insures against Loss OR Damage
▪ Contamination that renders the building 

unusable or uninhabitable is a “loss”
▪ Asbestos

▪ E-coli in the well

▪ Smoke in theater from nearby fire



Commercial Property—Business Interruption
Trigger



Commercial Property—Business Interruption
Civil Authority



Commercial Property—Exclusions



Commercial Property—Exclusions

▪ ISO Circular post-SARS 
https://www.propertyinsurancecoveragelaw.com/files/2020/03/ISO-Circular-LI-CF-
2006-175-Virus.pdf

▪ Contamination or Pollution exclusions that do not mention viruses do not exclude 
viruses.

▪ Exclusions that refer only to “bacteria” or “microbes” do not exclude viruses. 
Bacteria and microbes are living things.  Viruses are non-cellular strands of DNA that 
are not known eat, reproduce, etc., and therefore are not considered living things.

▪ Pollution exclusion requires “release, discharge, escape, disposal”—question 
whether that applies to virus pandemic.

https://www.propertyinsurancecoveragelaw.com/files/2020/03/ISO-Circular-LI-CF-2006-175-Virus.pdf


Bad Faith in Times of Crisis
I.C. s. 41-1329 Reminder:  Unfair Claims Settlement Practices include:

◦ Misrepresenting facts or policy provisions.  Insurer has a duty to tell you what 
coverage you have.

◦ Failing to act reasonably promptly upon communications.
◦ Failing to adopt and implement reasonable standards for prompt investigation of 

claims.
◦ Refusing to pay without conducting a reasonable investigation.
◦ Failing to affirm or deny claims within a reasonable time after proof of loss.
◦ Lowball offers.
◦ Requiring repeat submissions of information. 
◦ Failing to settle claims under one coverage to induce settlement under another 

coverage.



Bad Faith in Times of Crisis
Large-scale catastrophes present unique opportunities for insurance companies to engage in bad faith.  
Examples:

◦ Policy of standard denial.  Occurs when an insurance company instructs its adjusters to deny policyholders’ 
first claim to gauge their willingness to negotiate.  Strategy employed to eliminate proportion of claims at the 
outset.

◦ Change in handling practices.  After hurricane Katrina in 2005, State Farm drafted a memo to its adjusters 
instructing them to require the insured to prove the cause of loss.  This placed on homeowners the impossible 
burden of proving whether their homes were destroyed by wind (covered) or water (not covered).  

◦ Policy of delay.  Multiple inspections of the damage necessary because insurers use biased engineering 
companies.  Homeowner forced to insist on another inspection.  Holdbacks for overhead, replacement cost, 
etc. all contribute to delay in rebuilding.

◦ Underpayment.  Take advantage of policyholders’ need for quick money by offering lowball settlements.

◦ Use of same biased firm for all claims.  Pretextual investigations, cookie cutter reports, outcome-oriented.  
Katrina example—wind vs. water.  Insurance company’s hired engineers to blame damage on water, resulting 
in National Flood Insurance program  being responsible for most of the claims.



What to Do Now
◦ Gather policies

◦ Make the claim!

◦ Document!
◦ Pre-COVID net income vs. Post
◦ Expenses
◦ Timing of closures

◦ Use Idaho Insurance Department Guidance
◦ Watch legislation
◦ Consider forum


