IMPLEMENTING YOUR
PLAN

The first step in the planning process is for you to find someone — preferably an
attorney — to close your practice in the event of your death, disability, impairment, or incapacity.

The arrangements you make for closure of your office should include a signed consent
form authorizing the Assisting Attorney to contact your clients for instructions on transferring
their files, authorization to obtain extensions of time in litigation matters when needed, and
authorization to provide all relevant people with notice of closure of your law practice. (See
sample Agreement — Full Form and sample Agreement — Short Form provided in Chapter 4 of
this handbook.)

The agreement could also include provisions that give the Assisting Attorney authority to
wind down your financial affairs, provide your clients with a final accounting and statement,
collect fees on your behalf, and liquidate or sell your practice. Arrangements for payment by you
or your estate to the Assisting Attorney for services rendered can also be included in the
agreement. (See sample Agreement — Full Form provided in Chapter 4 of this handbook.)

At the beginning of your relationship, it is crucial for you and the Assisting Attorney to
establish the scope of the Assisting Attorney’s duty to you and your clients. If the Assisting
Attorney represents you as your attorney, he or she may be prohibited from representing your
clients on some, or possibly all, matters. Under this arrangement, the Assisting Attorney would
owe his or her fiduciary obligations to you. For example, the Assisting Attorney could inform
your clients of your legal malpractice or ethical violations only if you consented. However, if the
Assisting Attorney is not your attorney, he or she may have an ethical obligation to inform your
clients of your errors. (See What If? Answers to Frequently Asked Questions, Chapter 2 of this
handbook.)

Whether or not the Assisting Attorney is representing you, that person must be aware of
conflict-of-interest issues and must check for conflicts if he or she (1) is providing legal services
to your clients or (2) must review confidential file information to assist with transferring clients’
files.

In addition to arranging for an Assisting Attorney, you may also want to arrange for an
Authorized Signer on your trust account. It is best to choose someone other than your Assisting
Attorney to act as the Authorized Signer on your trust account. This provides for checks and
balances, since two people will have access to your records and information. It also avoids the
potential for any conflicting fiduciary duties that may arise if the trust account does not balance.

Planning ahead to protect your clients’ interests in the event of your disability or death
involves some difficult decisions, including the type of access your Assisting Attorney and/or
Authorized Signer will have, the conditions under which they will have access, and who will
determine when those conditions are met. These decisions are the hardest part of planning ahead.

If you are incapacitated, for example, you may not be able to give consent to someone to

assist you. Under what circumstances do you want someone to step in? How will it be
determined that you are incapacitated, and who do you want to make this decision?
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One approach is to give the Assisting Attorney and/or Authorized Signer access only during a
specific time period or after a specific event and to allow the Assisting Attorney and/or
Authorized Signer to determine whether the contingency has occurred. Another approach is to
have someone else (such as a spouse or partner, trusted friend, or family member) keep the
applicable documents (such as a limited power of attorney for the Assisting Attorney and/or the
Authorized Signer) until he or she determines that the specific event has occurred. A third
approach is to provide the Assisting Attorney and/or Authorized Signer with access to records
and accounts at all times.

If you want the Assisting Attorney and/or Authorized Signer to have access to your
accounts contingent on a specific event or during a particular time period, you have to decide
how you are going to document the agreement. Depending on where you live and the bank you
use, some approaches may work better than others. Some banks require only a letter signed by
both parties granting authorization to sign on the account. The sample agreements provided in
Chapter 4 of this handbook should be legally sufficient to grant authority to sign on your
account. However, you and the Assisting Attorney and/or the Authorized Signer may also want
to sign a limited power of attorney. (See Power of Attorney — Limited provided in Chapter 4 of
this handbook.) Most banks prefer a power of attorney. Signing a separate limited power of
attorney increases the likelihood that the bank will honor the agreement. It also provides you
and the Assisting Attorney and/or the Authorized Signer with a document limited to bank
business that can be given to the bank. (The bank does not need to know all the terms and
conditions of the agreement between you and the Assisting Attorney and/or the Authorized
Signer.) If you choose this approach, consult the manager of your bank. When you do, be aware
that power of attorney forms provided by the bank are generally unconditional authorizations to
sign on your account and may include an agreement to indemnify the bank. Get written
confirmation that the bank will honor your limited power of attorney or other written
agreement. Otherwise, you may think you have taken all necessary steps to allow access to
your accounts, yet when the time comes the bank may not allow the access you intended.

If the access is going to be contingent, you may want to have someone (such as your
spouse or partner, family member, personal representative, or trusted friend) hold the power of
attorney until the contingency occurs. This can be documented in a letter of understanding,
signed by you and the trusted friend or family member. (See Letter of Understanding provided
in Chapter 4 of this handbook.) When the event occurs, the trusted friend or family member
provides the Assisting Attorney and/or the Authorized Signer with the power of attorney.

If the authorization will be contingent on an event or for a limited duration, the terms
must be specific and the agreement should state how to determine whether the event has taken
place. For example, is the Assisting Attorney and/or the Authorized Signer authorized to sign on
your accounts only after obtaining a letter from a physician that you are disabled or
incapacitated? Is it when the Assisting Attorney and/or the Authorized Signer, based on
reasonable belief, says so? Is it for a specific period of time, for example, a period during which
you are on vacation? You and the Assisting Attorney and/or Authorized Signer must review the
specific terms and be comfortable with them. These same issues apply if you choose to have a
family member or friend hold a general power of attorney until the event or contingency occurs.
All parties need to know what to do and when to do it. Likewise, to avoid problems with the
bank, the terms should be specific, and it must be easy for the bank to determine whether the
terms are met.
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Another approach is to allow the Assisting Attorney and/or Authorized Signer access at
all times. With respect to your bank accounts, this approach requires going to the bank and
having the Assisting Attorney and/or Authorized Signer sign the appropriate cards and
paperwork. When the Assisting Attorney and/or Authorized Signer is authorized to sign on your
account, he or she has complete access to the account. This is an easy approach that allows the
Assisting Attorney and/or Authorized Signer to carry out office business even if you are just
unexpectedly delayed returning from vacation. Adding someone as a signer on your accounts
allows him or her to write checks, withdraw money, or close the account at any time, even if you
are not dead, disabled, impaired, or otherwise unable to conduct your business affairs. Under this
arrangement, you cannot control the signer’s access. These risks make it an extremely important
decision. If you choose to give another person full access to your accounts, your choice of signer
is crucial to the protection of your clients’ interests, as well as your own.
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